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American Cash Methods. The opportunity for issue of the new 

Federal Reserve notes in exchange for 
commercial paper will be limited unless business men in this country 
abandon cash discounts. Two-name paper is scarce. Nine-tenths of 
that offered consists of one-name paper which would not be available 
for rediscounts at a Reserve Bank without the indorsement of a mem-. 
ber bank, accompanied by a waiver of demand, notice and protest 
which banks would hesitate to do because of liability. The New 
York Sun of February 13 published for the first time a resume of the 
statement of Mr. J. B. Forgan to the Organization Committee. He 
termed the foreign methods of issue of such paper for discount as 
crude and opposed to American methods. He said that most of the 
payments in England for commercial purposes were made with notes 
which were discounted at a bank by the receiving firm with their in- 
dorsement. The plan was abandoned in this country more than a 
generation ago for cash payments to obtain discounts. In this country, 
merchants obtain loans at their own bank to make such cash pay- 
ments ; one that cannot obtain credit at his own bank is considered as 
on a black list; the poorest paper is that given by the purchaser of 
goods for the goods ; the best is that of strong houses who have credit, 
who make their own paper and can place it on the market, get the 
cash and use the cash discount. Mr. Forgan urged that the Federal 
Reserve Board could not by a rule compel business men to change 
their methods. There was less possibility of inflation in cash dis- 
counts and this country is nearer a cash basis than any other. He 
argued against making a rule which could not be enforced. 


European Approval. The deep, if diplomatically phrased, interest 

of foreign bankers in the prospects of a ‘‘free 
market for gold at New York,’’ was reflected in the speeches at bank 
meetings of the past month abroad, and in the foreign financial papers. 
Sir Edward Holden urged at a meeting of the London City and Midland 
Bank stockholders the importance of the opportunity to build up the 
reserves of gold in the joint stock banks of England and to empower 
the Bank of England to issue an emergency currency. He pointed out 
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that the separation of the currency and banking functions of the big 
Bank had been its weakness since 1844; that no reserve was kept by 
the postal department banks of the government and the lack might in 
emergency provoke a run of depositors which might bankrupt the gov- 
ernment. Attention was called to the addition during 1913 of $100,- 
000,000 to the gold reserves of the Reichsbank and $15,000,000 to the 
Spanau warchest, and to similar increases in France and other coun- 
tries. The London Statist editorially suggested in discussing the 
Federal Reserve Act that ‘‘We may hope that that (the completion of 
the capital plans of the regional banks) will inspire the public with so 
much confidence that the United States will be able to spare a consid- 
erable amount of the gold which it felt bound to collect and keep.’’ 


Bigger Than The 


Moreton Frewen in an interview published 
Panama Canal. 


in the New York Sun declared that the 
new currency law was ‘‘a bigger thing by all odds for the world’s trade 
than the Panama Canal.’’ He pointed out that the London Bank rate 
on discounts had fallen in a fortnight from 5 to 3 per cent. while Con- 
sols jumped 5 points. He ascribed the ease in European money mar- 
kets to the passage of the Federal Reserve Act and declared that every 
banker in Europe knows that stringency and contraction have dis- 
appeared, whereas in December all were pessimistic. When asked if 
the bill was safe and sound, Frewen temporized that it would be if the 
Americans would not be frightened by a certain export of gold of $300,- 
000,000 to $400,000,000 within the next two years. He said the pro- 
tectionists, his creed, would claim the export as a result of*the new 
tariff while *‘ in fact it will be the result of new vast currency issues.”’ 
He followed by the remarkable admission: ‘‘The passage of the Amer- 
can currency bill was a greater discovery than half a dozen new African 
gold fields. Four or five years hence, we may all have to walk warily. 
Meantime let us thank Washington for the Santa Claus visit to 
millions.’’ 


Rediscount Banks. | Holland’’ discussed in the Washington Post 
a proposal to establish under New York laws 
a discount company with a capital of $10,000,000 for the purchase, 
guarantee and sale of commercial paper; to be followed by similar 
concerns at Chicago and other points where reserve banks may be 
located. The plan would enable a member bank after guarantee to 
act as an indorser of the large class of paper now ineligible and which 
could not easily find accptance for rediscount. Such paper guaranteed 
properly would become a desirable asset for any bank. But it is 
probable that amendments to existing State laws must first be made. 
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Commerciai Paper. Reports indicate that New York brokers han- 
dled at least $125,000,000 in commercial paper 
during January. Chicago banks purchased fully $40,000,000. The 
current supply was quickly taken up. Brokers were of the opinion 
that the press of notes did not indicate preparations of borrowers for 
expanding operations; rather requirements for credit of those re- 
strained from accommodations during several months by high rates. 
The paper sold could not become available for deposits of reserves in 
regional banks because of maturity before even the first one to be 
organized may be ready for business. The purchases by banks were 
probably due to a desire to keep the returning funds from interior 
banks in liquid assets. Bankers say they do not look for a lower dis- 
count rate on 6 months paper than the minimum for exceptional good 
names of 3% per cent. That rate was a drop of 2 per cent. in 6 


weeks. 
—_—eet 





Money Conditions. The report of conditions of national banks of 

January 13 shows a return of deposits of coun- 
try banks to their usual reserve agent banks only to a moderate de- 
gree; still less proportions to central reserve city banks; less than 
than $30,000,000 to New York and about $3,000,000 each to Chicago 
and St. Louis. The cash in other reserve cities increased about $24,- 
000,000 and in all country banks a little over $10,000,000. While 
returns from savings banks and State banks are not available, it is 
apparent in scattered reports that the people are piling up cash in sav- 
ings banks and trust companies which pay interest. Net deposits sub- 
ject to reserve requirements increased in central reserve cities about 
$39,000,000 and in New York alone about $55,000,000; in country banks 
about $25,000,000; but those in other reserve city banks decreased 
nearly $8,000,000. The proportion of reserves with reserve agents, 
cash on hand and in the redemption fund was increased in New York 
from 25.37 per cent. in October to 27.81 per cent. in January ; for all 
central reserve cities from 24.71 per cent. to 27.40 percent. ; for other 
reserve city banks from 26.54 per cent. to 29.08 per cent.; for country 
banks a decrease from 22.28 per cent. to 22.26 percent. Loans and 
discounts in the Union decreased $85,472,892 of which over $56,000,000 
was decreased in national bank loans in other reserve cities and less 
than $12,000,000 in the three central reserve cities. As compared with 
the corresponding February report of 1913, loans in central reserve 
cities show a decrease of $51,000,000; in reserve cities of over $32,- 
000,000, but in country banks an increase of over $135,000,000. New 
York banks during the year increased loans over $24,000,000. 
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Anti-Trust Legistation. The several anti-trust measures pending 
in Congress affect the methods of every 
business man and every form of corporation interest engaged in for- 
eign and domestic trade. The New York Chamber of Commerce and 
other business associations have been profoundly stirred; the former 
adopted resolutions setting forth that “* the legislation contains provi- 
sions unsound in principle, in violation of the rights of privacy in the 
transaction of business, and which if enacted would serve to stop the 
present incipient improvement in business.’’ The leading bills under 
consideration in Congress involve changes in constitutional forms of 
government so great as to impel Representative Levy of New York to 
tell the Judiciary Committee that the French Revolution resulted from 
just such “‘ obnoxious and drastic legislation ’’ as the pending anti- 
trust programme. He attacked the Sherman, law as an interference 
with commerce and a retarding factor in twenty years of advancement 
and progress. 
= 
Trade Relations Bill. The Trade Relations Bill adds five new sec- 
tions to the Sherman Act. It prohibits per- 
sons engaged in interstate and foreign commerce from discriminating 
in price between purchasers in the same or different sections with in- 
tent to injure or destroy competition. It prohibits owners or operators 
of mines from arbitrarily refusing to sell to responsible persons seeking 
purchase. It prohibits persons in foreign and inter-state commerce 
from fixing prices on sales or allowing discounts or rebates under an 
understanding that the buyer is not to deal in the wares of competitors. 
Government proofs of monopoly, combination or restraint of trade may 
be invoked by individuals in suing a trust under the Sherman Act. 
The bill permits the use of injunctions against such practices. 


Law Definitions Bin. The Sherman Law Definitions Bill would 

define contracts, combinations, restraints of 
trade, monopolization, and trusts within the meaning of the act, as 
embracing any combination or agreement which (1) restricts trade or 
acyuires monopoly in interstate trade, business and commerce ; (2) 
limits or reduces production or increase in price of merchandise or 
commodities ; (3) prevents competition in making, transporting, sell- 
ing or buying merchandise, produce, or commodities ; (4) makes un- 
lawful any agreement or arrangement to prevent free and unrestricted 
competition between corporations, purchasers, or consumers, in sale, 
production or transportation of products, articles or commodities, 
without however limiting or curtailing the meaning or effect of the 
original Sherman Act. Violations are to be punishable by a fine not 
exceeding $5,000, imprisonment not over a year, or both. The bill 
makes guilt for all such violations personal. 
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Stocks in 1913. The extent to which the events of 1913 affected the 

sales on the New York Stock Exchange is compared 
below with the sales during the first year of the Taft administration. 
The total amount of listed stocks on January 27th, 1914, was 
$12,954,214,535. Bonds of a total par value of $13,020,810,158 were 
listed. The total of both approximated tweuty-five thousand million 
dollars, a heavy decline from the first year of Taft. The sales of 
shares of stock of 212,436,482 in 1909, fell off in 1913 to 82,811,125 
shares, a loss of over 61 per cent. In 1909, the par of bond sales 
amounted to $1,425,609,065; in 1913, the total sales aggregated only 
$498,618,322, a loss of over 65 per cent. in the best securities known in 
this country. Estimating a listed average of $70 par value the sales of 
shares amounted to less than 45 per cent. of the listed stocks as com- 
pared with about 114 per cent. in 1909» the sales of bonds aggregated 
only 3.8 per cent. of those listed in 1913, as compared with 11 percent. 
in 1909. This statement makes no reference to declines in price of be- 
tween 25 and 35 per cent. upon the half billion worth of sales. [At 
the proverbial eighth commission, the brokers on the exchange could 
not return an aggregate income of much over $20,000,000 for the year. | 


Stock Exchange Bill. The Owen bill providing for denial in the 


discretion of the Postmaster General of privilege of mails, the telegraph 
and telephone, to members of stock exchanges, compels attention toa 
measure said to be a remedy for abuses and frauds in stock sales and 
ctitious transactions, and to secure publicity of the profits of bankers, 
brokers and intermediaries in the flotation of companies. Mr. Samuel 
Untermeyer intimated that the bill might result in direct State powers 
over incorporated exchanges, hence hearings are continued to give him 
a chance to work out new anti-trust measures. Opinions differ upon 
the ability of Messrs. Untermeyer and Brandeis to evade in such at- 
tempts constitutional requirements. The latter having declined to 
become responsible for reorganizatior®of a New England railway com- 
pany, it is Suggested that the two antagonists be permitted to manage 
the affairs of the Stock Exchange and develop the reputation for success 
which pertains to profits. e 


Sherman’s Act. EX-Senator Spooner during a speech at New York 

before the Silk Association of America, declared 
that his affirmative vote on the Sherman anti-trust act was due toa 
misconception of the scope of the measure. The original bill, he 
claim2d, related only to combinations in restraint of trade and did not 
include commerce. He decried the agitation for competition and 
declared that every trust was built upon the graves of smaller, once 
prosperous corporations which were done to death by free and unre- 
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stricted competition. Mr. Spooner attacked the new anti-trust bills 
and dubbed them the “* Five Pups,’’ which would force every man in 
the country to report to Federal officials under a penalty of $1,000 fine; 
that all privacy in affairs of small and large business would be sup- 
pressed and the methods of the Inquisition revived. 


The Directorate Bill prohibits indi- 
viduals, partnership members, direc- 
tors or officers of corporations engaged in railroad supply companies, 
structural steel, coal mining and selling companies, banks or trust 
companies, from acting as directors, officers or employees of any pub- 
lic service corporation or transportation company doing an inter-state 
business. It prohibits directors, officers or employees of two or more 
Reserve Banks, national banks or other banks or trust companies 
which are member banks, also private bankers and state bankers, 
from serving in any capacity in any other member bank. The bill 
is tc go into effect within two years after its passage. Violations 
constitute a misdemeanor, punishable by a fine of $1,000, one year’s 
_ imprisonment, or both. Mr. Untermeyer advised the hearing com- 
mittee that under this bill directors and corporations in which a di- 


interlocking Directorates. 


rector, officer or employee might be performing double service, would 
become equally liable as violators under the Sherman act, to the pen- 
alties thereof. 


The bill to create an inter-state trade 
commission, with defined duties, of five 
members, is intended to supersede the Bureau of Corporations and 
take over its records, work and employees. The present commis- 
sioner is to become chairman and serve seven years. The president 
by and with the advice of the Senate will appoint the other members, 
one for three, four, five and six years respectively ; thereafter each 
appointee to serve seven years. The Commissioners will receive each 
$10,000 per annum; the Secretary of the Commission $7,200 and his 
assistant $4,500 per year. The meetings may be held in Washington 
or elsewhere. The powers of the Commission are extensive. 


——— 
BANKING LAW. 


The decision of the New York Supreme 
Court in the case of Hentz v. National 
City Bank, involving the right of a drawee 
bank to return a check under the clearing house rule, although the 
check was in proper form and drawn against sufficient funds, has been 
reversed by the Appellate Division. 

The opinion of the Supreme Court is published in the September, 
1913, issue of the BANKING LAw JOURNAL at page 743. Briefly stated the 


Trade Commissions Bill. 


Return of Check Under 
Clearing-House Rule. 
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facts are as follows. On January 18th, 1910, Lathrop, Haskins & Co. 
delivered to the plaintiff a check for $25,000, drawn on the defendant 
bank. The check was paid at the clearing house at 10 o’clock on the 
morning of January 19th. At that time the drawer had sufficient funds 
on deposit with the defendant to pay the check. At about 12:30 
o’clock the drawer made an assignment for the benefit of creditors 
and the defendant, before 3 o’clock, returned the check to the bank 
which had collected and demanded that the amount be refunded under 
the clearing house rule, which demand was complied with. 

The Supreme Court took the view that the payment at the clearing 
house was equivalent to a payment over the counter of the drawee 
bank and that, inasmuch as the reasons which prompted the return of 
the check arose after the payment at the clearing house, such payment 
was final, and that the complaint stated a good cause of action entitling 
the plaintiff to recover. 

The opinion of the Appellate Division, which reverses the Supreme 
Court, will be found on page 115 of this number. The Appellate 
Court takes the view that payment at the clearing house, even under 
the circumstances appearing in this case, does not become final until 
the expiration of the time during which the clearing house rule per- 
mits the return of checks. 

The reasons, upon which this conclusion is based, may be read in 
the following quotation from the opinion: ‘‘ Taking into considera- 
tion the rules of the clearing house, it at once becomes apparent, as 
it seems to me, that the conclusion reached by the court at Special 
Term is erroneous. A payment through the clearing house and a pay- 
ment over the counters of a bank upon which a check is drawn are 
entirely different. The clearing house is simply a representative of 
all the banks who are members of it. Its purpose is to enable these 
banks to go to the clearing house each day and there present checks 
drawn on other clearing house banks received the day before and re- 
ceive from the clearing héuse checks drawn on the presenting banks 
which have been sent in by some other member. The clearing house 
then balances the checks sent by a bank against those sent to it, and 
later in the day a bank either pays or receives the balance due to or 
owing by it ; in other words, it is an adjustment of balances, solely for 
the convenience of the banks who are members of the association. It 
is in no sense a payment binding upon the bank upon which it is 
drawn, so far as the payee named therein is concerned, since under. 
one of the rules of the clearing house association a check or draft thus 
received may be returned to the bank from which it is received at any 
time that day before 3 o’clock in the afternoon. 

*“ The payment of a clearing house balance is not a payment of any 
particular check and does not become so until the time within which 
the check may be returned hasexpired. Daniel on Negotiable Instru- 
ments, § 1622a; Stuyvesant Bank v. National Mechanics’ Banking 
Ass’n., 7 Lans. 197; Merchants’ National Bank v. Bank of the 
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Conimonwealth, 139 Mass. 513, 2 N. E. 89. This would seem to fol- 
low from the necessity of each case, because a bank upon which a 
check is drawn has no opportunity to examine it until after it has been 
received from the clearing house. Among the checks presented at the 
clearing house may be forged checks, checks drawn against insuffi- 
cient funds, and checks upon which payment has been stopped ; but, 
irrespective of their validity, all of them must, in making payment 
through the clearing house, be charged against the bank upon which 
they are drawn in order to ascertain and adjust the balance; and, if 
a check be thus paid, then the bank can protect itself under the rules 
by returning it to the bank from which it was received, within the 
time specified. This is precisely what the defendant did.’’ 


Holder of Check Allowea ‘ince a check is generally held not to 
to Recover from Bank. operate as an assignment of the fund 
against which it is drawn, it is held in 
nearly all of the states that the payee or other holder of a check has no 
right of action thereon against the drawee bank. If, for any reason, 
the check is not paid on presentment the holder must look to the drawer 
and indorsers for payment. 
But there are circumstances, under which the holder of a check may 
recover the amount thereof from the bank on which it is drawn in the 
event that payment is refused. Such circumstances appeared in the 


recent case of Ballard v. Home National Bank, dégided by the Supreme 


Court of Kansas, and published on page 118 of this number. It ap- 
peared that one Stewart, who was engaged in the business of buying 
and selling live stock, entered into an agreement with the’ defendant 
bank whereby the bank agreed to pay checks drawn by Stewart in pay- 
ment for stock, provided he would dispose of the stock and deposit the 
proceeds before the checks were presented. Pursuant to this arrange- 
ment Stewart delivered his checks on the defendant bank to the plain- 
tiffs in payment for stock and deposited in the bank the money which 
he received upon selling the stock. The bank refused to pay the checks 
on the ground that Stewart was indebted to it as the result of a pre- 
vious transaction, the bank claiming the right to set off the deposit 
made by Stewart against this indebtedness. 

It was held that the plaintiffs could recover from the bank even 
though they did not know of the agreement between the bank and 
Stewart. The rule is stated to be that ‘‘a bank which accepts a de- 
posit of money made by a depositor for a special purpose, under an 
agreement that it will pay the amount when needed for that purpose, 
cannot rightfully appropriate such deposit to discharge the depositor’s 
indebtedness to it.’’ 

It was further said in the opinion: ‘‘It is not necessary, in order 
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for this rule to apply, that there shall be what is strictly and technically 
known asa ‘special deposit.’ It is enough that there is an arrangement 
for a particular application of the fund. The bank’s right to a lien 
upon deposits is not of sucha character that it may not be waived. As 
was said in the case to which the note quoted from is attached, Smith 
v. Sanborn, 147 Iowa 640, 126 N. W. Rep. 779: ‘Of the general rule 
that a bank to whom a depositor is owing a matured indebtedness may 
appropriate the general deposit of its depositor to the discharge of the 
obligation there can be no doubt. * * But it is no less certain that a 
deposit made for a special purpose or under a special agreement cannot 
rightfully be so appropriated. * * Indeed, the proposition that a bank 
enjoys no exemption from the general rule by which every party to a 
business transaction or agreement is legaily bound to respeét the-obli- 
gation of his contract is one which oughtto require neither argument 
nor citation of authority.’ ”’ 


Guanes tx: Wetem Ordinarily indorsers are liable in the order 

Indorsers Are Liable. of their respective indorsements, but this 

is not invariably the case. The rule is ex- 

pressed in the Negotiable Instruments Law as follows: ‘‘ As respects 

one another, the indorsers are liable prima facie in the order in which 

they indorse ; but evidence is admissible to show that as between or 
among themselves they have agreed otherwise.”’ 

On page 129 of this issue is to be found the opinion of the United 
States Circuit Court of Appeals in the case of Goldman vy. Goldberger, 
which presents a situation where it was held proper to allow the first 
indorser of a note to recover from the second indorser. 

The action was brought on a renewal note. On the original note 
the defendant was the first, and the plaintiff the second, indorser. 
But when the renewal note was given the plaintiff became the first in- 
dorser and the defendant's indorsement followed his. There was 
testimony tending to show that, at the time of the giving of the orig- 
inal note, the defendant agreed, in consideration of the plaintiff’s in- 
dorsement, to personally pay the note. The plaintiff testified that he 
did not see the renewal note after its indorsement by the defendant, 
and had no knowledge of the change in order of indorsement until the 
renewal note fell due. He further testified that he did not know that 
the order of indorsement had any effect on the rights or liabilities of 
the parties. The defendant, on the other hand, had such knowledge. 

On behalf of the defendant it was claimed that there was no evi- 
dence of any agreement by him as to his responsibility after the giving 
of the original note, and that his agreement to assume the obligation, 
at the time of the giving of the original note, did not extend his lia- 
bility, because he was only agreeing to do what the order of his in- 








106 THE BANKING LAW JOURNAL 


dorsement required-him to do. It was held, however, that, under the 
circumstances presented, the plaintiff was entitled to recover. 

Referring to the provision of the Negotiable Instruments Law, 
quoted above, the court said: ‘‘ Such is the generally accepted rule 
in the absence of statute. The burden is, of course, upon plaintiff to 
show the alleged agreement. These propositions were recognized by 
the District Judge. The question arises over their application. There 
can be no doubt that, had the indorsements appeared upon the original 
note in the same order as on the renewals, plaintiff’s testimony would 
have been competent evidence of an agreement making defendant in 
legal effect the first indorser. It is difficult to see why plaintiff is in a 
worse position from the mere fact that the original order of indorse- 
ment accorded with the express agreement of the parties. In our 
opinion, the view that it is necessary, in order to overcome the prima 
facie effect of the orderof indorsement, that there should be evidence 
of a new agreement at the time of the subsequent indorsements, or 
subsequent to the first indorsement, overcoming the prima facie effect 
of the later order of indorsement, is, under the tendency of the plain- 
tiff’s case, erroneous. We think this view gives undue effect to the 
circumstance that the original agreement was only declaratory of the 
contract prima facie raised by the order of indorsement, and over- 
looks the effect of plaintiff’s alleged ignorance that the order of in- 
dorsement had any legal significance, his denial of the making of any 
new agreement subsequent to the first indorsement, the fact that the 
later notes were but renewals of the first, and that in fact he did not 
know that any change in the order of indorsement had been made. 
It, in practical effect, we think, leaves the plaintiff's situation the 
same as if the first indorsement had been unaccompanied by the 
claimed agreement between the parties.’’ 


Personal Liability Attention cannot be too frequently, or tco for- 
of Directors. cibly, called to the fact that bank directors are 
frequently held personally liable for losses sus- 

tained by the bank, although they did not actively participate in the 
transactions which resulted in the losses complained of. In fact the 
failure on the part of the directors to participate in the affairs of the 
bank is the foundation upon which their liability is rested. The idea 
seems to be quite general that a directorship ina bank is an honorary 
position, which entitles the holder to devote as much or as little time 
to the bank’s business as he desires. As a matter of fact the law im- 
poses certain duties upon directors of all corporations, and there is 
nothing optional about the performance of these duties. There is no 
law which compels a person to accept the office of bank director; nor is 
there any law which compels a director to live up to the obligations of 
his position. But, when one accepts the office of director, and avoids 
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the obligations which are attached thereto, such as regular attendance 
at meetings, etc., the law can and does impose a penalty in the form of 
personal liability to the stockholders of the bank for losses which result 
from his neglect. 

On page 135 of this issue is the case of Bank of Des Arc v. Moody, 
recently decided by the Supreme Court of Arkansas, wherein it ap- 
peared that the directors of a bank did what seems to be the regular 
custom in a great many banking institutions, that is, they turned the 
entire management of the bank over to its cashier. The cashier seized 
the opportunity thus afforded and proceeded to dissipate the funds of 
the bank, finally bringing about its insolvency. The directors were 
held personally liable to the stockholders for the amount which they 
lost through the misdeeds of the cashier. Decisions of this kind, and 
there are many of them, ought to be a strong object lesson to directors 
of banks. But the frequency with which such decisions appear in the 
reports seems to indicate that directors do not give them the serious 
consideration which they deserve. 

The common law imposes certain obligations upon directors of all 
corporations. And in many states there are statutes which specifically 
provide what bank directors are supposed to do. In addition to these 
requirements most, if not all banks, have by-laws which lay down 
certain rules of conduct for their directors. It would be interesting to 
know how many bank directors take the trouble to acquaint themselves 
with these various provisions, or stop to consider the possible conse- 
quences of ignoring them. It is safe to say that a careful investiga- 
tion into such matters by the average bank director would result either 
in his resignation or in a greatly increased devotion to the affairs of 
his bank. Newspaper accounts of large bank defalcations are not at 
all uncommon. When one reads such an account, his sympathy goes 
out to the defrauded stockholders and creditors. But often it is the 
directors who are in need of the sympathy. For, if the loss can in any 
way be traced to indifference on the part of the directors to matters 
within the scope of their duties, the courts do not hesitate to make 


them settle up. 
SSS 


Right of Stockhotder Every bona fide owner of stock in a national 
in National Bank to bank has an absolute right to inspect the 
Inspect Stock List. list of the bank’s stockholders. See the de- 

cision of the Court of Appeals of Kentucky 
in the case of Murray v. Walker, on page 132 herein. 

This right is given to the stockholder by the National Bank Act. 
And the motive of the stockholder in requesting an inspection of the 
list of stockholders cannot be questioned by the bank. ‘‘ The lan- 
guage of the statute,’’ said the court, quoting from a New York deci- 
sion, ‘‘ is plain and mandatory. It recognizes an absolute right in the 
stockholder and imposes an absolute duty upon the corporation and 
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the custodian of the stock book. The law requires no statement or 
proof of any particular intent upon the part of the person demanding 
the inspection. He must be a stockholder, and must prefer his re- 
quest during business hours ; that is all.’’ 


Damages Against Mistakes in bookkeeping frequently result in 

Bank for Dishonor’ serious loss to the banks in which they are 
of Check. made. The certification of a check by a bank, 

in the mistaken belief that the drawer has 

on deposit sufficient funds to pay the check, may result in the bank 
being held liable thereon to an innocent holder of the check, who has 
paid value forit. The payment of a check by a bank, under a mistake 
as to the sufficiency of the drawer’s account, is generally held binding 
on the bank, and the bank is not allowed to repudiate the payment and 
recover the money from the person to whom the payment was made, 
upon making the discovery that the payment constituted an overdraft. 

Mistakes are frequently made by banks on the other side of the 
ledger when they refuse to pay a depositor’s check in the honest belief 
that there is not a sufficient sum on deposit to his credit to permit of 
such payment. In such cases the depositor is allowed to recover from 
the bank the damages he has suffered by reason of the wrongful dis- 
honor of his check. The courts have formulated the rule that, where 
a depositor is a merchant or trader, and payment of his check is 
refused. by the drawee bank on the ground of insufficient funds, when, 
as a matter of fact, his account is good, the bank will be liable to the 
depositor for substantial damages, although the depositor cannot show 
that he suffered any actual damage by reason of the bank’s act. The 
law presumes that, when the check of a merchant or trader is dis- 
honored, his credit is injured and his business reputation is marred, 
and it recognizes the fact that it would be difficult, if not impossible, 
for the drawer of a check to point out any actual money loss resulting 
from the return of his check. The merchant or trader is, therefore, 
allowed to recover damages in such a case without proving special 
damage. 

This rule was applied in the recent case of Levin v. Commercial 
Germania Trust & Savings Bank, decided by the Supreme Court of 
Louisiana, see page 138 of this issue. The plaintiff in this case was, 
as the court said, ‘‘a merchant or trader on a small scale.’’ In fact 
the entire case is worked up on a small scale, but it serves to illustrate 
the rule. The check in question was for the amount of $5.50, and pay- 
ment was refused by the bank on the ground that the drawer did not 
have an account in the bank, although it appeared that he actually had 
$45.00 standing to his credit on the books of the bank. He was allowed 
$30.00'dim ges by the trial court and, on appeal, it was held that this 
was a proper amount. 





THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS, 
CITING RECENT AND IMPORTANT DECISIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909. isewe.) 


IX. DISCHARGE OF NEGOTIABLE INSTRUMENTS. 


§ 2. Discharge@®@f Person Secondarily Liable. 
A person whe is secondarily liable on.a negotiable instrument, that 
is an indeye or drawer, is discharged 1, by any act which dis- 
charges the ho 2, by the intentidfial caficellation of his 





signature by the h ; 3, by the dis¢harge fa ptior party ; 4, by 
a valid tender of ent made by a prior y: 5, by a release 
of the principal debtot, unless the holder’s rights of recourse against 
the party secondarily liable is expressly reserved; 6, by any agree- 
nent binding upon the holder to extend the time of payment or to 
postpone the holder’s rights to enforce the instrument, unless made 
with the assent of the party secondarily liable, or unless the right 
of recourse against such party is expressly reserved. 


$3. What Constitutes a Material Alteration. 


Any alteration of a negotiable instrument is material, and suffi- 
cient to avoid the instrument, which changes the date, the sum 
payable, either for principal or interest, the time or place of pay- 
ment, the number or the relations of the parties, the medium or 
currency in which payment is to be made; an instrument is also 
avoided by the addition of a place of payment where none is speci- 
fied or any other change or addition which alters the effect of the 
instrument in any respect. 


3 4. The Effect of a Material Alteration. 

Where a negotiabile instrument is materially altered without the as- 
sent of all parties liable thereon, it is avoided, except as against a 
party who has himself made, authorized or assented to the altera- 
tion and subsequent indorsers. But when an instrument has been 
materially altered and is in the hands of a holder in due course, 
not a party to.the alteration, he may enforce payment thereof ac- 
cording to its original tenor. 


ee 


$ 2. Discharge of Person Secondarily Liable.-—A person who is second- 
arily liable on a negotiable instrument, that is a drawer or indorser, 
may be discharged, leaving the instrument in full force and effect as to 
the other parties to it. Of course, if the instrument itself is discharg- 
ed, every party to it whatever the form of his liability, is discharged. 
Section 201 of the statute enumerates the circumstances under which 
any person secondarily liable on an instrument may be discharged of lia- 
bility. It provides that this may be accomplished by the intentional 
cancellation of the party’s signature by the holder. It has been held 
that, where the holder of a note authorizes the cancellation of the sig- 
nature of an indorser, he is bound by his act, although there was no 
consideration for the cancellation. McCormick v. Shea, 50 Misc. (N. 
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Y.) 592,99 N.Y.Supp.467. In this case it was also held that the cancella- 
tion, to be effective, need not be made by the holder personally but may 
be made by his authorized representative. The fact, however, that the 
cancellation is made by an agent may be considered by the jury in de- 
termining whether or not there has been a valid cancellation. 

This section further provides that a person secondarily liable is dis- 
charged by the discharge of a prior party. It has been heldthat, where 
the holder.of a note allows the statute of limitations to run in favor of 
the maker, the indorser is thereby discharged. Shutts v. Fingar, 100 
N. Y. 539. It is a general rule that whatever discharges the maker or 
acceptor discharges the drawer and indorser, who are sureties, for the 
contract which they undertook to assume thus passes out of existence 
by the act of the beneficiary. And whatever discharges a prior indorser 
discharges all subsequent indorsers, for the reason that he stood be- 
tween them and the holder, and on making payment each one of them 
could have had recourse against him, but from which his discharge pre- 
cludes them. The contracts of the parties are said to be like the links 
of a pendant chain ; if the holder dissolves the first, every link falls 
with it. Crawford on Negotiable Instruments, page 138. A person 
secondarily liable is also discharged by a valid tender made by a prior 
party. 

The indorser or drawer is also discharged by a release of the prin- 
cipal debtor, unless the holder’s right of recourse against the indorser 
or drawer isexpressly reserved. Inthe case of Ziegfried v. Stein, 117 
N. Y. Supp. 900, 26 B. L. J. 682, the plaintiff, as holder of a note, 
brought action against the indorser of the instrument. The indorser 
showed by way of defense that the plaintiff had given the maker of the 
instrument a release, which read in part as follows: ‘‘ In consideration 
of the sum of one dollar, I do hereby release said Sam Geitzholz, (the 
maker) from any claim whatsoever.’’ ‘‘ It will be observed,’’ said the 
court, ‘‘ that there is nothing in this release which reserved the plain- 
tiff’s right of recourse against the defendant Stein, who was secondarily 
liable on the note; when the plaintiff released the maker, he discharged 
the defendant from his obligation on the note.”’ 

Another subdivision of section 201 provides that a person secondarily 
liable is discharged ‘* by any agreement binding upon the holder to ex- 
tend the time of payment or to postpone the holder’s right to enforce 
the instrument, um/ess made with the assent of the person secondarily Liable, 
or unless the right of recourse against such party is expressly reserved.’’ 
The words in italics were, by error, omitted from the statute as enacted 
in New York. These words are included in the statute as passed in 
all other states. 

Under this provision any extension of time granted to the principal 
debtor, by a valid and binding agreement, no matter how short, will 
discharge the indorser orsurety. The ground on which an agreement 
to give time to the maker or acceptor, made by the holder without the 
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consent of the indorsers, is held to be a discharge of the indorsers, is 
solely this, that the holder thereby impliedly stipulates not to pursue 
the indorsers, or to seek satisfaction from them in the intermediate 
period. It can never apply to any case where a contrary stipulation 
exists between the parties. Hence, if the agreement for delay express- 
ly saves and reserves the rights of the holder in the intermediate time 
against the indorsers, it will not discharge them. Crawford on Nego- 
tiable Instruments, page 140. 

The principle is well settled that where the holder of a promissory 
note takes a new note from the debtor, payable at a future day, he sus- 
pends the right of action upon the original demand until the maturity 

_ of the new note, and the surety or indorser upon the original note not 
assenting thereto, thereby becomes discharged of liability. Hubbard 
v. Gurney, 64 N. Y. 457. In this case it was said: ‘‘To establisha 
case, however, within the rule laid down, it is essential that it should 
be made to appear that there was an agreement, either express or im- 
plied, from the facts proved, that the new note was taken in payment 
of the first note, or that the time of payment of the latter was extended 
in favor of the party who was primarily liable. The proof in this case 
shows that the original loan for which the note in suit was given 
was made to the principal for a short period, and the plaintiff desir- 
ing the money, a new note was given by the principal debtor, pay- 
able at thirty days, and indorsed by the plaintiff, upon which the 
money was obtained and paid to the plaintiff. When this note be- 
came due a small payment was made and a new note given for thirty 
days, upon which $200 was afterwards paid, leaving a balance of $700 
unpaid. It is quite obvious that here was an implied agreement by 
which the time of payment of the original note was extended, and 
this being done without the knowledge or assent of the defendant, who 
was a surety, his rights were thereby affected. If the plaintiff had 
prosecuted and sought to enforce the collection of the old note before 
either of the other notes became due, it would have been a valid de- 
fense that he had received his money, that the time of payment had 
become extended, and that he was not in a position to maintain an 
action which would be practically demanding double payment. There 
was no agreement between the plaintiff and the principal debtor that 
the new note was only taken as collateral to the old one, or that the 
latter was to be retained as security for the new note, and the fact that 
the original note was not surrendered does not change the legal effect 
or real character of the contract to be implied from the transaction.’’ 

§ 3. What Constitutes a Material Alteration.—-Where a negotiable 
instrument is materially altered without the assent of all parties liable 
thereon, it is avoided, except as against a party who has himself made, 
authorized or assented tothe alteration and subsequent indorsers. This 
is the language of section 205 of the Negotiable Instruments Law. 
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Section 206 sets forth what coristitutes a material alteration. It pro- 

vides that an alteration which changes the date of an instrument is 

material. The following alterations are also declared to be material : 
any alteration which changes the sum payable, either for principal or 
interest, the time or place of payment, the number or the relations of 
the parties, the medium or currency in which payment is to be made or 
the adding of a place of payment where no place is specified, or any 
other change or addition which alters the effect of the instrument in 
any respect. 

It has been held that memoranda on a note, which do not change the 
date, amount, time of payment, the number or relation of parties, or 
the medium of payment, etc., are immaterial and do not avoid the note. 
Pitt v. Little, Wash., 108 Pac. Rep. 941. This decision does not, how- 
ever, state the nature of the memoranda which it was determined did 
not amount to material alterations. 

One who had signed a note as surety for the maker was held not to 
be discharged from liability by reason of the fact that the note which 
originally read, ‘‘I promise to pay,’’ was afterwards and without author- 
ity altered so as to read.’‘ we promise to pay. ‘‘Stanley v. Davis, Ky., 
107 S. W. Rep. 773. Inthe opinion it was said: ‘‘ While the bind- 
ing force of a written contract may be destroyed by changing it after 
its execution without the consent of the party prejudiced by the change 
the law is well settled that such change must be material. Ifthe change 
only causes the instrument to express more accurately and clearly the 
meaning and intention of the parties, it is not material. Appellant 
would have been just as much bound on the note in question if it had 
read ‘I’ instead of ‘we.’ The change from ‘I’ to ‘we,’ if there was 
such a change, did not increase appellant’s risk, or alter the obligation 
to his prejudice. The change in this case was one of grammar and not 
such as to affect the liability of the parties. The legal effect 
of the note sued on was inno way changed. The change therefore, was’ 
not such as to release appellant from liability on the note.’’ 

$4. The Effect of a Material Alteration.—It has been stated in the 
preceding section that section.205 of the Negotiable Instruments Law 
provides that, where a negotiable instrument is materially altered with- 
out theassent of all parties liable thereon, it is avoided, except as against 
a party who has himself made, authorized or assented to the alteration 
and subsequent indorsers. Prior to the adoption of the Negotiable In- 
struments Law it was held in many states that a material alteration 
rendered a negotiable instrument absolutely void, even in the hands of 
a holder in due course. 

Section 205, however, goes on to provide as follows: ‘‘ But whenan 
instrument has been materially altered and is in the hands of-a holder 
in due course, not a party to the alteration, he may enforce payment 
thereof according to its original tenor.’’ 

Where the maker of a note, after it had been ifidorsed by the de- 
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fendant, altered it by adding these words: ‘‘ with interest at 8% per 
annum after due until paid,’’ it was held that, under this provision of 
the statute, the note was not rendered void but could be enforced against 
the maker for the amount for which it was originally made. Colonia] 
National Bank v. Duerr, 168 N. Y. App. Div. 215, 95 N.Y. Supp.810. 

In Thorpe v. White, 188 Mass. 333, it appeared that a note, payable 
April 30, 1904, had been altered by the addition of these words ‘‘ with 
the privilege of renewal for one year from April 30, 1904.’’ The altera- 
tion was made by the maker of the note without the knowledge or con- 
sent of the indorser. It was decided that, under the provisions of the 
statute, a holder in due course could recover against the indorser ac- 
cording to the original tenor of the note. 

This provision of the statute was applied in Smith v. State Bank, 
54 Misc. Rep. 550, 104 N. Y. Supp. 750, where it appeared that the 
plaintiff, who was a depositor in the defendant bank, indorsed a check, 
drawn on the bank by another of its depositors. The check, it was 
later discovered, had been raised from nine dollars to ninety dollars 
by the payee, and the bank deducted the sum of ninety dollars from 
the plaintiff's account. It was held that the bank was entitled to 
retain only eighty-one dollars, the amount by which the check had 
been raised. 

This section has also been applied to instances of alteration other 
than alterations as to amount. In Moskowitz v. Deutsch, 46 Misc. 
Rep. 603, 92 N. Y. Supp. 721, the defendant had givena check to one 
Goldberg under the date of September second. The following day 
Goldberg told the defendant that he had lost the check, whereupon the 
defendant stopped payment of the check and gaye Goldberg another 
check for the same amount, which Goldberg duly cashed. Goldberg 
later altered the date of the first check from September second to Sep- 
tember twelfthand transferred it for value to the plaintiff. Under this 
section of the statute it was held that the plaintiff could recover, not- 
withstanding the alteration of the check. The section permitted him 
to recover as of the original tenor of the check. He had the same rights 
as if the check had been dated September second when he received it 
and he had presented it for payment more than ten days later. This 
delay, the court held, was unreasonible and was sufficient to discharge 
the defendant from liability on the check to the extent of the loss 
caused to him as a result of the delay. But, as the only way in which 
the drawer of a check.can suffer loss through delay in presentment, 
is where the drawee bank becomes insolvent, and as no such insolvency 
appeared in this case, it was held that the plaintiff could recover the 
amount of the check. 

In order that the holder of an altered instrument may recover upon 
it according toits original tenor it must appear that he is a holder in 
due course. In the case of Elias v. Whitney, 50 Misc. Rep. 326, 98 N. 
Y. Supp 667, the action was brought upon a check, the date of which 
had been altered from September 7th to September 3rd. A mere in- 
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spection of the check showed such change. Inasmuch as a holder in 
due course is one who takes an instrument without notice of any infirm- 
ity therein, and since the obvious alteration in this instance was notice 
to the indorsee of the defect, it was held that the indorsee could not 
recover on the check according to its original tenor. 

The case of First National Bank v. Barnum, 160 Fed. Rep. 245, 
was decided on asimilar ground. The defendant had indorsed a num- 
ber of promissory notes for his brother, which had been discounted for 
the brother by the plaintiff bank. He claimed to be relieved from 
liability upon the notes because the notes were materially altered after 
their indorsement and without his consent by changing the name of the 
bank where they were payable. At the time of the indorsement of the 
notes they were mere printed blank: forms, in which the place of pay- 
ment was given as the Second National Bank of Wilkes-Barre,Pa. The 
defendant’s brother afterwards filled in the date, amount, payee, and 
time of payment, as he had a perfect right to do. But he also drew a 
line through the name of the bank at which the notes were payable and 
wrote in its place the name of the First National Bank of Wilkes-Barre. 
This, it was held, he had no right to do, and rendered the notes abso- 
lutely void as against the defendant, unless it could be shown that the 
plaintiff was a holder in due course. Under the circumstances the 
plaintiff could not claim to be a holder in due course because the notes 
carried on their faces the evidence of the alterations. As was said in 
the opinion: ‘‘It is no answer to say that the changes were in the hand- 
writing of the maker, the same as the rest of the written parts, dis- 
pelling suspicion, and doing away thereby with the necessity for in- 
quiry. They were changes of the original terms nevertheless, in plain 
sight on the face of the notes, in a material provision, and could not 

therefore be passed by without manifest risk.’’ 
(To be Continued.) 


THE IRVING NATIONAL BANK’S LETTER TO ITS 
CORRESPONDENTS. 


The Irving National Bank of New York City, is of the opinion that the 
new Federal Reserve Act will have no appreciable effect upon the relations 
at present existing between out-of-town banks and the present reserve banks 
that may enter the Federal Reserve system. 

A letter sent out by the Irving to its correspondents reads in part as fol- 
lows: 

‘We believe the Federal Reserve Act substantially and effectively pro- 
vides a workable basis for a flexible currency and credit system and that it 
will be generally accepted by the national banks of the country. The ques- 
tion naturally arises as to what effect the inauguration of the new system will 
have on the relations between banks, particularly as concerns reserve and 
deposit arrangements with out-of-town correspondents. We see no reason 
why our present relations need be appreciably disturbed and whether we 
deal with member or non-member banks we feel sure we can be of service as 
heretofore and can continue to handle our correspondents’ business just as 
ully and acceptably as in the past.’’ 








This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


RIGHT OF BANK TO REVOKE PAYMENT OF CHECK 
THROUGH CLEARING HOUSE. 


Hentz Vv. National City Bank, New York Supreme Court, Appellate Division, December 31, 1913. 
144 N. Y. Supp. 979. 


The drawer of a check, which had been paid at the New York clearing house 
at 10 a. M., made an assignment shortly thereafter and the drawee bank, acting 
under the clearing house rule, returned the check prior to 2 Pp. M. to the bank by 
which it had been presented, which bank refunded the amount. It was held that 
the transaction did not operate as a payment of the check, nor bind the drawee 
bank, and that the payee could not maintain an action thereon against the drawee. 

Action by Henry Hentz and others against the National City Bank 
of New York. From an order overruling a demurrer to the complaint 
on the ground that it did not state facts sufficient to constitute a cause 
of action, defendant appeals. Reversed, and demurrer sustained, with 
leave to serve amended complaint on condition. 

McLauGuHuiin, J. The defendant appeals from an order overruling 
its demurrer to two alleged causes of action on the ground that a cause 
of action was not stated in either. The complaint alleges that on the 
18th of January, 1910, Lathrop, Haskins & Co. had on deposit with the 
defendant a sum in excess of $25,000; that on that day they drewtheir 
check for $25,000 payable to the order of the plaintiffs,to whom the same 
was delivered; that the plaintiffs indorsed the check and deposited it 
with the Mechanics’ National Bank, which on the 19th of January, 
presented it to the defendant for payment through the New York 
Clearing House; that at the time the check was presented Lathrop, 
Haskins & Co. had a credit with the defendant of $54,319.98; that after 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 368. : See 
also 30 B. L. J. 743. 
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the check had been paid through the clearing house it was taken by 
the defendant to its banking house, and there remained until 2 o’clock 
on that day, when it was returned to the Mechanics’ National Bank on 
the ground that the maker had made an assignment; that the Mechanics’ 
National Bank thereupon, acting in pursuance of the universal custcm 
prevailing among clearing house banks in the city of New York, im- 
mediately repaid the amount of the check to the defendant, leaving the 
matter of the merits of the claim to be thereafter adjusted. The com- 
plaint further alleges that, after the check was received from the clear- 
ing house, the defendant continued to receive deposits from Lathrop, 
Haskins & Co., and to accept and pay their checks until such firm 
made a general assignment for the benefit of creditors, which occurred 
about 12:20 o’clock on that day; that the deposits received from such 
firm on the 19th, prior to the general assignment, amounted to $491,- 
845.80, which, with the balance remaining to its credit the night be- 
fore, made a total of $546,165.78, against which defendant had paid or 
certified checks presented directly to it, to the amount of $525,963.47, 
which left a balance of only $20,202.31 to pay the check in question. 

I am of opinion that the judgment appealed from should be reversed 
and the demurrer sustained. The payee of acheck which has not been 
accepted by the bank upon which itis drawn cannot maintain an action 
against the bank, even though the maker has on deposit sufficient funds 
to pay it. Negotiable Instruments Laws (Consol. Laws 1909, c. 38) 
§ 325. 

The defendant therefore is not liable to the plaintiff upon the check 
in question unless it be held that its presentation and acceptance through 
the clearing house is sufficient to bind it. It is not alleged, nor was it 
claimed upon the argument of the appeal, that the defendant paid any 
of the other checks of Lathrop, Haskins & Co. received from the clear- 
ing house on the 19th. Ido not think what occurred at the clearing 
house in any way obligatedthe defendant to pay the amount of the check. 
The New York Clearing House is a voluntary association of banking 
institutions, having for its object the common exchange of checks, 
drafts, or other obligations payable on demand, held by each member 
of the association against every other member, and a settlement of the 
differences. The rules of the clearing house are not set out in the 
complaint, and while it is possible we might take judicial notice of 
them (Agawam Bank v. Strever, 18 N. Y. 502; Merchants’ National 
Bank v. Hall, 83 N. Y. 338, 38 Am. Rep. 434; Hutchinson v. Man- 
hattan Co., 150 N. Y. 250, 44.N. E. 775; Louisville Trust Co. v, Louis- 
ville Ry. Co., 174 U. S. 683, 19 Sup. Ct. 827, 43 L. Ed. 1130), never- 
theless it is unnecessary to go that extent, because the learned counsel 
for the respondent conceded upon the argument that we might do so, 
since the decision of the question involved was desired upon the merits 
rather than upon a technicality. ‘ 

Taking into consideration the rules of the clearing house, which, so 
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far as affects the question here presented, are set forth in Mt. Morris 
Bank v. Twenty-Third Ward Bank, 172 N. Y. 244, 64 N. E. 810, and 
Citizens’ Central National Bank v. New Amsterdam National Bank, 
128 App. Div. 554, 112 N. Y Supp. 973, affirmed 198 N. Y. 520, 92 
N. E. 1080, it at once becomes apparent,as it seems to me, that the con- 
clusion reached by the court at Special Term is erroneous. A pay- 
ment through the clearing house and a payment over the counters of 
a bank upon which a check is drawn are entirely different. Theclear- 
ing house is simply a representative of all the banks who are members 
of it. Its purpose is to enable these banks to go tothe clearing house 
each day and there present checks drawn on other clearing house banks 
received the day before and receive from the clearing house checks 
drawn on the presenting banks which have been sent in by some other 
member. The clearing house then balances the checks sent by a bank 
against those sent to it, and later inthe day a bank either pays or re- 
ceives the balance due to or owing by it; in other words, it is an ad- 
justment of balances, solely for the convenience of the banks who are 
members of the association. Itis inno sense a payment binding upon 
the bank upon which it is drawn, so far as the payee named therein is 
concerned, since under one of the rules of the clearing house associa- 
tion a check or draft thus received may be returned tothe bank from 


which it is received at any time that day before, 3 o’clock in the 
afternoon. 


The payment of a clearing house balance is not a payment of any 
particular check and does not become so until the time within which 
the check may be returned has expired. Daniel on Negotiable Instru- 
ments, § 1622a; Stuyvesant Bank v. National Mechanics’ Banking 
Ass’n., 7 Lans. 197; Merchants’ National Bank v. Bank of the Com- 
monwealth, 139 Mass. 513, 2 N. E. 89. This would seem to follow 
from the necessity of each case, because a bank upon which a check is 
drawn has no opportunity to examine it until after it has been received 
from the clearing house. Among the checks presented at the clearing 
house may be forged checks, checks drawn against insufficient funds, 
and checks upon which payment has been stopped; but, irrespective of 
their validity, all of them must, in making payment through the clear- 
ing house, be charged against the bank upon which they are drawn in 
order to ascertain and adjust the balance; and, ifacheck be thus paid, 
then the bank can protect itself under the rules by returning it to the 
bank from which it was received, within the time specified. This is 
precisely what the defendant did. 

Columbia-Knickerbocker Trust Co. v. Miller, 156 App. Div. 810, 
142 N. Y. Supp. 440, recently decided by this court, is, as it seems to 
me decisive of the question here presented. There acheck was drawn 
by Lathrop, Haskins & Co. on the same day as the one in question. It 
was payable to the order of one Miller. He deposited it with the Co- 
lumbia-Knickerbocker Trust Company, which, in turn, presented it 
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to this defendant National City Bank, through the New York Clearing 
House on January 19th. After its receipt from the clearing house, it 
was returned by the National City Bank in the same way as the check 
here, and the same was repaid by the trust company. In the mean- 
time the trust company had given Miller credit for the amount of it, 
but he refused to pay back the money which he had received, where- 
upon an action was brought against him to recover the same. The 
principal defense relied upon was that the trust company had been 
paid through the clearing house. The court held that the trust com- 
pany had an absolute right to return the check, and payment through 
the clearing house was not payment of any particular check until the 
time had expired within which it might be returned. 

The order appealed from, therefore, should be reversed, with $10 
costs and disbursements, and the demurrer sustained, with $10 costs, 
with leave to serve an amended complaint on payment of the costs in 
this court and in the court below. All concur. 


HOLDER OF CHECK ALLOWED TO RECOVER 
FROM BANK. 


Ballard v. Home Nat, Bank, Supreme Court of Kansas, December 6, 1913. 136 Pac. Rep. 935. 


A bank, through its president, agreed with a customer that it would honor his 
checks, given in payment for live stock, provided he disposed of the stock and de- 
posited the money in the bank in time to meet the checks. The bank, however, 
applied money deposited pursuant to this arrangement to the payment of a pre- 
vious obligation of the customer and refused to honor his checks. It was held that 
the holder of such checks could recover the amount thereof from the bank, though 
he had no knowledge of the arrangement between the bank and the drawer. 


Two actions, one by William N. Ballard and the other by Bert 
Wood, both against the Home National Bank of Arkansas City. From 
judgment for plaintiffs, defendant appeals. Affirmed. 

Mason, J. Jasper Stewart was engaged in buying and selling live 
stock. His custom was to purchase horses and mules, giving in pay- 
ment his checks on the Home National Bank of Arkansas City. Later 
he would borrow money from the bank upon his personal note to meet 
the checks. This plan became unsatisfactory to the bank, by reason 
of unsuccessful transactions made by Stewart, and it notified him that 
it would no longer loan him money, and that he must make some other 
arrangement if he desired to continue business relations with it. Sub- 
sequently a conversation was had between the president of the bank 
and Stewart which it is contended resulted in an agreement that 
Stewart might continue to buy stock, giving checks therefor, which 
would be paid by the bank, provided money for the purpose was 
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furnished by Stewart from the sale of the stock he had purchased. 
Stewart bought stock from several persons, giving his checks. He 
made sales sufficient for the purpose and deposited the proceeds in 
time to meet the outstanding checks. The bank, however, refused to 
pay them, and applied the deposit to the pre-existing debt of Stewart. 
Two separate actions were brought against the bank by holders of the 
checks. In each the plaintiff recovered, and the defendant appeals. 

We think this evidence sufficient to sustain a finding that the bank, 
by its president, agreed with Stewart that he might draw checks upon 
it in payment of stock, and that, notwithstanding his past-due debt 
to the bank, it would pay the checks, provided he ‘‘ beat them in;”’ 
that is, provided he resold the stock and turned the proceeds over to 
the bank in time to furnish a fund for their payment. It was a fair 
question of fact whether, under all the circumstances, this was what 
each party intended. The jury by its general verdict, under proper 
instructions, must be regarded as having rendered an affirmative 
answer, thus settling this issue. 

The jury were instructed, in substance, that, in order to render a 
verdict for the plaintiff, they must find that in pursuance of the agree- 
ment Stewart bought the stock, giving his checks therefor, and depos- 
ited the proceeds. with the bank. These facts also must therefore be 
regarded as established. We think these findings, considered in con- 
nection with the undisputed facts, compel the conclusion that, as 
against Stewart at least, the bank could not rightfully refuse the pay- 
ment of the checks. ‘‘ All the authorities are agreed upon the rule of 
law declared in the above case, that a bank which accepts a deposit of 
money made by a depositor for a special purpose, under an agreement 
that it will pay the amount when needed for that purpose, cannot 
rightfully appropriate such deposit to discharge the depositor’s indebt- 
edness to it."” Note, 30 L. R. A. (N. S.) 517. See, also, notes, 111 
Am. St. Rep. 425; 2 Ann. Cas. 206; 19 Ann. Cas. 488. It is not 
necessary, in order for this rule to apply, that there shall be what is 
strictly and technically known as a “‘ special deposit.’’ It is enough 
that there is an agreement for a particular application of the fund. 
The bank's right to a lien upon deposits is not of such character that 
it may not be waived. As was said in the case to which the note 
quoted from is attached: ‘‘Of the general rule that a bank to whom 
a depositor is owing a matured indebtedness may appropriate the 
general deposit of its debtor to the discharge of the obligation there 
can be no doubt. * * But it is no less certain that a deposit made for 
a special purpose or under a special agreement cannot rightfully be so 
appropriated. * * Indeed, the proposition that a bank enjoys no ex- 
emption from the general rule by which every party to a business 
transaction or agreement is legally bound to respect the obligation of 
his contract is one which ought to require neither argument nor cita- 
tion of authority.’’ Smith v. Sanborn State Bank, 147 Iowa, 640, 
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644, 645, 126 N. W. 779, 781 (30 L. R. A. [N. S.] 517, 140 Am. St. 
Rep. 336). 

The defendant maintains that the evidence did not warrant the 
application of this principle, or, if so, that proper instructions were 
given concerning it. It is urged that the bank had no notice that the 
deposits made by Stewart were for the protection of the checks in 
question. They were turned into the bank without specific direc- 
tions given at the time. They were, however, in the form of checks 
bearing upon their faces memoranda showing that they were given 
‘“for mules,’’ which served to connect them with the transaction 
discussed by Stewart and Denton. But it would refine too closely to 
suppose that the bank did not understand the purpose of the deposit. 
At the time of depositing one check, Stewart said to the bank presi- 
dent, ‘‘ You might send Bert Wood (one of the plaintiffs) a draft for 
$620.’’ The president said: ‘‘Why don’t you send him your own 
check?’’ Stewart did so, the check being one of those sued on. The 
president was asked with respect to other checks deposited by Stewart, 
‘“You knew they were for the purchase of mules?’’ He answered : 
‘“ Well, I could have inferred so; yes, sir.’’ The agreement had 
been made that if Stewart beat his checks in they were to be paid. 
His contract required him to get the money to the bank in time to 
meet the checks, and he did so. He was not required to make what 
could with strict accuracy be called a ‘‘ special deposit.’’ The direc- 
tion for the application of the fund resulted from the previous agree- 
ment, and from the fact that the deposit was made in pursuance there- 
of. Complaint is made in this connection of an instruction that the 
plaintiff might recover ‘‘even though Stewart deposited the proceeds 
of the sale of the mules in the bank and took credit for the same gener- 
ally on his account and without any direction to the bank as to how 
such deposit should be applied.’’ The jury had already been told that 
the plaintiff had the burden of proving that the deposit was made in 
pursuance of the prior agreement. In view of this, we think the fair 
interpretation of the language quoted is that it was not essential to the 
plaintiff's recovery that any specific direction should have been given 
at the time of the deposit. 

The defendant further maintains that, whatever may be the rela- 
tion between the bank and Stewart, the plaintiffs have no cause of 
action against the bank, because there is no privity between them. 
Of course, by the usual rule, which obtains in this state, the holder of 
a check cannot ordinarily maintain action thereon against the bank, 
notwithstanding it may have had funds to meet it when it was pre- 
sented. Note, 5 Ann. Cas. 189; note, 80 Am. St. Rep. 870; note, 
Ann. Cas. 1913D, 418. Special circumstances, however, may give to 
the issuance of a check the character of a pro tanto assignment, there- 
by vesting in the holder a right of action upon it against the bank on 
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which it is drawn. Fourth Street Bank v. Yardley, 165 U.S. 634, 
17 Sup. Ct. 439, 41 L. Ed. 855. UHere the actions are not brought 
upon the checks alone, but upon the entire transaction, of which the 
giving of the check forms a part. If the plaintiffs had been present at 
the conversation between Stewart and Denton, it cannot be doubted 
that they would have a right of action against the bank. The contract 
made at that time was obviously for their benefit, and they are entitled 
to rely upon it, notwithstanding they had no prior knowledge concern- 
ing it. Griffith v. Stucker, 90 Kan. —, 136 Pac. 937, decided at this 
session. See, also, Anthony v. Herman, 14 Kan. 494; Harrison v. 
Simpson, 17 Kan. 508; K. P. Ry. Co. v. Hopkins, 18 Kan. 494; Bank 
v. Crowell, 6 Kan. App. 533, 51 Pac. 575; Bank of Garnett v. Cramer, 
7 Kan. App. 461, 53 Pac. 53 Pac. 534. Gruenther v. Bank of Monroe, 
90 Neb. 280, 133 N. W. 402, decided since the adoption of the uniform 
negotiable instruments act. The bank had on hand funds which it not 
only was at liberty to apply to the checks presented by the plaintiffs, 
but which it had undertaken to use for that purpose—which by virtue 
of its agreement with Stewart had been so appropriated. The money 
obtained by the sale of the property of the plaintiffs was received by 
the bank under a virtual promise to hold it for their benefit, and pay 
them out of it. 

The negotiable instruments act provides specifically that a bank is 
not liable to the holder of an unaccepted check (Gen. St. 1909, § 5442), 
and that the acceptance must be in writing (Gen. St. 1909, § 5385; 
Rambo v. Bank, 88 Kan. 257, 128 Pac. 182), and if on a separate 
paper operates only in favor of one to whom it is shown (Gen. Stat. 
1909, $ 5387). These provisions are declaratory of the law as it al- 
ready existed. Clark v. Bank, 72 Kan. 1, 82 Pac. 582, 2 L. R. A. 
(N. S.) 83,115 Am. St. Rep. 173; Gen. St. 1901, $$ 547, 548; Eakin 
v. Bank, 67 Kan. 338, 72 Pac. 874; Bank v. Ringo, 72 Kan. 116, 83 
Pac. 119. The present actions are not brought simply on the promise 
of the bank to pay Stewart’s checks issued in payment for stock. They 
are brought upon that promise, supplemented by the carrying out of 
the conditions on which it was based—the purchase of the stock, the 
issuance of the checks, the resale of the stock, and the deposit of the 
proceeds to meet the checks—in effect the receiving by the bank of the 
money appropriated by agreement to that purpose. 

It is suggested that the making of such an agreement was beyond 
the power of the president of a national bank, or of the bank itself. 
The contract was not immoral or forbidden, and, even if when made it 
was invalid for want of capacity on the part of the officer or of the bank, 
it was so far carried out that a defense on that ground cannot success- 
fully be interposed. See cases cited in Harris v. Gas Co., 76 Kan. 
750, 92 Pac. 1123, 13 L. R. A. (N. S.) 1171. 

The judgments are affirmed. All the Justices concurring. 
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EFFECT OF DELIVERING CHECK. 


Kirby Planing Mill Co. v. Titus, Court of Appeals of Georgia, November 25, 1913. 80S. E. Rep. 18. 








The delivery of a check does not operate as an assignment ; consequently, a 
creditor of the payee may attach the fund against which the check is drawn by ser- 
vice of garnishment upon the drawer, while the check is still in the hands of the 
payee, and if the check is subsequently paid the drawer is liable for the amount to 
the garnishing creditor. 


Action by Theodore Titus against the Kirby Planing Mill Company 
and Tallahassee Saw Mill Company, garnishee. Judgment for plaintiff, 
and the garnishee brings error. Affirmed. 

PoTrLe, J. The questions presented for decision in the present case 
arose upon the trial of a traverse to an answer of a garnishee. The 
evidence adduced upon the trial was substantially as follows: Titus 
had obtained a judgment against the Tallahassee Saw Mill Company 
for $1,500 and on July 23, 1912, caused summons of garnishment to be 
served upon the Kirby Planing Mill Company. That company admit- 
ted that it was indebted to the principal defendant in the sum of $248.11 
but claimed that the debt could not be reached by the garnishment pro- 
cess for the following reasons: The Tallahassee Saw Mill Company 
had claimed an indebtedness against the Kirby Planing Mill Company 
of some $1,800. OnJune7, 1910, the garnishee drew its check payable 
to the order of the Tallahassee Saw Mill Company for $248.11, indorsing 
thereon the statement that the check was in full settlement of all in- 
debtedness due by the garnishee to the Tallahassee Saw Mill Company. 
That Company received the check, drew a line through the indorse- 
ment that the check was to be in full settlement, and in this altered 
condition presented it tothe bank for payment. The bank refused pay- 
ment and the check was protested on June 13, 1910. Subsequently 
suit was brought by the Tallahassee Saw Mill Company against the 
Kirby Planing Mill Company for about $1,800 on account for which the 
check had been given in settlement. The defendant filed an answer 
admitting an indebtedness to the plaintiff of $248.11 and averred that 
this amount had been tendered to and declined by the plaintiff. This 
suit was dismissed by the plaintiff at the trial term and has never been 
renewed. After the service of the summons of garnishment, the check 
was again presented to the bank, with the entry of acceptance in full 
settlement rewritten on the back of the check. The check was paid in 
this condition on November 16, 1910. It does not appear when the 
above-mentioned entry was made on the check. After the check 
was drawn by the garnishee, it never again received possession of it 
until it was returned by the bank as a paid voucher. The check was 
finally paid by the bank under instruction from the garnishee. Titus, 
the garnishing creditor, testified that, shortly after the garnishment 
was served, he stated to the officer of the garnishee in charge of its busi- 
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ness that the purpose of.the garnishment was to impound the balance 
of $248.11 owing by the garnishee tothe principal defendant. The at- 
torney for the Tallahassee Saw Mill Company testified that, in Novem- 
ber after the garnishment was served, an officer of that company came 
into his office and asked for the file in the case of Tallahassee Saw Mill 
Co. v. Kirby Planing Mill Co., that the file was delivered to this officer, 
and the attorney supposed the check was in the file as it had been with 
the other papers all the while. At that time this officer stated to the 
attorney that he would not accept the check in full settlement. It does 
not appear from the evidence just what day in November this conversa- 
tion took place, but it evidently occurred before the check was paid on 
November 16th. Upon this state of facts the judge directed a verdict 
against the garnishee, and it excepted. 

If, at the time of the service of the summons of garnishment, 
the garnishee was indebted to the principal defendant, and if payment 
of the debt to the garnishing creditor would result in no injury to the 
garnishee, by subjecting it to further liability, the direction of the ver- 
dict in plaintiff’s favor was proper. It was undisputed that, at the time 
of the service of the summons of garnishment, the garnishee owed the 
principal defendant $248.11. It is insisted, however, that because 
the garnishee had some two years before given a check to its creditor 
and this check had not been returned at the time the summons was 
served but was still in the possession,custody,and control of the creditor, 
the garnishee was not bound to countermand the check or instruct the 
bank not to pay it but could successfully defend by showing the draw- 
ing and delivery of the check. 

The plaintiff in error relies upon the cases of Parker-Fain Grocery 
Co. v. Orr, 1 Ga. App. 628, 57 S. E. 1074, and Watt-Harley-Holmes 
Hardware Co. v. Day, 1 Ga. App. 646, 57S. E. 1033. Without under- 
taking to discuss all of the propositions announced in the opinions 
in these two cases, itis sufficient to say that neither of the cases is 
upon its facts paralled with the instant case. In the case first cited 
the garnishee had prior to the service of garnishment delivered to a 
third person a stock of merchandise, to sell and divide the proceeds 
equitably among the garnishee’s creditors. An agent sold the goods 
and delivered checks to the various creditors in payment of their debts. 
It was held that the agent was under no legal duty to countermand the 
payment of the checks by the bank upon which they were drawn. It 
is apparent that this case is entirely different upon its facts from the 
one nowin hand. The agency of the garnishee had terminated, and 
the fund which he was controlling for the benefit of creditors had been 
deposited in bank and checks drawn thereon delivered to the creditors. 
It was merely held that the relation of the agent to the transaction was 
such that he could not be compelled to countermand the checks for the 
benefit of the garnishing creditor. Some of the language of the opin- 
ion in the case of Watt-Harley-Holmes Hdw. Co. v. Day, supra, does 
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furnish at least colorable ground for the contention of the plaintiff in 
. error, but it was held, under the facts of that case, that the garnishee 
was liable; it appearing that the summons of garnishment had been 
served on the sender of the check before the check had left the post 
office where it was mailed and at atime when the sender had a right to 
withdraw the check from the post office. It is true that in discussing 
the case the Chief Judge said that, if the creditor had requested the 
check to be sent by mail, the sender of the check could not have with- 
drawn it, and the title to the check would have vested in the payee 
when the check was mailed according to his instructions. Further 
language of the opinion indicated that after delivery of the check to the 
payee, the debt represented by the check would not be subject to gar- 
nishment process. All this, however, was obiter, and upon further re- 
flection we are not prepared to hold that there are no circumstances 
under which a debt can be reached by process of garnishment merely 
because a check for the amount of the indebtedness has been previously 
delivered to the creditor but has neither been collected nor accepted by 
the creditor in payment. ‘* Bank checks and promissory notes are not 
payment until themselves paid.’’ Civil Code, § 4314. Butler v. Barnes, 
8 Ga. App. 513, 69 S. E. 923; Holland v. Mutual Fertilizer Co., 8 Ga. 
App. 714, 70S. E. 151. 

A check which has not been accepted by the drawee and which does 
not describe any particular fund or use words of transfer of the whole 
or any part of any amount standing to the credit of the drawer is neither 
a legal nor an equitable assignment of the money standing to the credit 
of the drawer. In such a case the payee would have no right of action 
against the drawee until after acceptance by the latter. Reviere v. 
Chambliss, 120 Ga. 714, 48 S. E. 122. 

The check delivered by the garnishee in the present case not having 
been accepted as payment and not constituting an assignment of any 
part of a fund standing to the garnishee’s credit in the bank, the gar- 
nishee was indebted to the creditor until the check was either paid or 
acceptedas payment. Neither had been done at the time of the service 
of the summons of garnishment. The garnishee answered that it was 
not indebted, and the undisputed evidence showed that it was indebted. 
Moreover, the evidence not only failed to show that the check had been 
accepted as payment but affirmatively showed that the garnishee’s 
creditor had refused to accept the check at all upon the terms which it 
was tendered. The condition noted upon the check was stricken, and, 
in this altered state, payment of the check was refused by the bank. 
Thereafter suit was brought by the creditor against the garnishee for 
the full amount claimed tobe due. This suit was dismissed at the trial 
term, but it was not until after the summons of garnishment was served 
that the creditor indicated its willingness to accept the check in full pay- 
ment. It is fairly inferable from the testimony of Mr. Luke, who was 
of counsel for the Tallahassee Saw Mill Company, that the decision 
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of that company to accept the check in full settlement was not reached 
until after the summons of garnishment had been served. We are re- 
ferred to the statement of the law in 20 Cyc. 1008, to the effect that, 
where a check is made payable upon a condition, it cannot be reached 
by garnishment process prior to the fulfillment of the condition. This 
principle has noapplication here. The citations in support of the text. 
indicate its meaning to be merely that a check which is not due absolute- 
ly, but upon a condition or contingency, is not to be regarded as evidence 
of an indebtedness until the fulfillment of the condition or the happen- 
ing of the contingency. See Greenway v. Wilmarth, 12 Metc. (Mass.) 
12; Burke v. Whitcomb, 13 Vt. 421. If this rule has any application 
at all in the present case, it operates against the contention of the 
plaintiff in error, because under no view of it could the debt due by the 
garnishee be regarded as satisfied until the check had been accepted 
by its creditor upon the condition upon which it was delivered. There 
was no denial by the garnishee that it owed the principal defendant at 
least theamount of $248.11, and the only issue between these parties 
was as to whether the garnishee owed any larger amount. 
Judgment affirmed. 


DEPOSIT OF DRAFT SUBJECT TO CHECK. 


W. J. Barton Seed Co. v. Mercantile Nat. Bank, Supreme Court of Tennessee, November 15, 1913. 160 S. 
W. Rep. 848. 


Where a draft attached to a bill of lading is deposited in a bank, subject to 
check, but with the understanding that, in case of non-collection the credit may be 
revoked, the transaction is a deposit for collection and not a sale of the draft, and 
the proceeds are subject to garnishment by a creditor of the depositor. 





Action by W. J. Barton Seed, Feed & Implement Company against 
the Mercantile National Bank and others. From a judgment for plain- 
tiff, defendants appeal. Affirmed. 

Neri, C. J. Ti2 facts so far as it is necessary to state them, ‘are as 
follows : 

During the latter part of 1911, Toberman, Mackey & Co., dealers 
in hay and other provender in St. Louis, Mo., sold a lot of hay to Bald- 
win Feed & Implement Company of Johnson City, Tenn., at the price 
of $318.50. On the 4th of January, 1912, they drew a draft on Bald- 
win Feed & Implement Company for this sum, in favor of Mercantile 
National Bank, of St. Louis, with bill of lading for the goods attached 
thereto. This draft was deposited in the bank, a credit therefor was 
entered on its books for the full face value in favor of Toberman, Mackey 
& Co., and also on the passbook of the latter, subject to check at. the 
will of the depositor, in the usual way. At the same time numerous 
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other items were deposited, aggregating, with that in question, the sum 

of $1,943.84. The transaction, however, affecting the draft now be- 

fore us was consummated pursuant to the following course of business 

that had been current between the parties for three years or more: 
That is to say, Toberman, Mackey & Co. deposited with the bank, from 
time to time, drafts and checks on various points, for which they were 
given credit at face value, subject to check like cash deposited, with the 
agreement that if any of these papers should be returned at any time 
not collected, the bank had the right to charge back such items. 

The Mercantile National Bank forwarded the draft and bill of lading 
to the Unaka National Bank at Johnson City, Tenn., for collection. 
The collection was made, but before the collecting bank could forward 
the money, it was attached in the hands of that bank, by garnishment 
process, as the property of Toberman, Mackey & Co., to enforce pay- 
ment of a demand of about $295 asserted against that firm by the plain- 
tiff, W. J. Barton Seed, Feed & Implement Company, of Johnson City, 
Tenn. 

Such proceedings were had in the trial court as that the plaintiff re- 
covered a personal judgment against Toberman, Mackey & Co., that 
firm having entered its personal appearance, for the sum of $200, but 
relief against the money attached was denied; that court adjudging 
that the money belonged to the Mercantile National Bank, which had 
intervened. The case was then appealed to the Court of Civil Appeals, 
where the judgment in favor of the Mercantile National Bank was re- 
versed, and judgment rendered in favor of the plaintiff, subjecting the 
money attached to the satisfaction of plaintiff’s debt and costs against 
Toberman, Mackey & Co. The case was then brought to this court on 
the writ of certiorari. 

It was not shown that Toberman, Mackey & Co. had ever drawn on 
this deposit, or that the sum to their credit in the bank was ever at any 
time less than $318.50. 

The question for decision is whether the Mercantile National Bank 
became the absolute owner of the draft, or whether the draft was re- 
ceived by it only for collection. 

This is to be determined by the intention of the parties, as was 
evidenced by their acts. We are of the opinion that the agreement 
to charge back in case the paper should be returned is a controlling 
consideration. It is irreconcilable with absolute ownership on the 
part of the bank. An agreement in advance to charge back on fail- 
ure of collection imports necessarily only a limited ownership, as 
in case of a bailment. Under the most extreme view, the drawing of 
the draft in favor of the bank, under the facts stated, could amount 

only to an agreement for a conditional sale of the paper; that is, that 
the property should belong to the bank in case collection should be 
made, but in case it should not be made, then the paper should revert 
-tothe drawer. At last this would be but an indirect way of stating a 
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collection contract, when considered in connection with the deposit of 
the face amount of the draft, and the right accorded by the bank to 
check on the deposit. The substance of the transaction would be a 
loan of credit by the bank for the face value of the paper, based on the 
paper as security therefor, to be paid out of the collection when made; ° 
if not made, the paper to be returned, and theindebtedness to stand in 
favor of the bank, to be made good otherwise by the customer. 

Some important consequences flow from this situation. 

The paper is subject to garnishment for the debts of the customer, 
to the extent of the customer’s interest at the time the garnishment 
notice is served. His interest is measured by the extent to which he 
had drawn on the deposit based on faith of the paper. If at any time 
there is to his credit on the books of the bank a sum less than that of 
the deposit, his beneficial interest inthe paper, is to that extent, de- 
creased. If atthe date of the garnishment he has wholly drawn the 
amount to his credit, he has no beneficial interest in the paper or its 
proceeds, and the garnishing creditor of the customer obtains nothing. 
It is the duty of the bank to show how the account stands, to the end 
that the extent of its beneficial interest in the paper may be known. 
The information is within its keeping, and it must make the facts ap- 
pear. in brief, the bank holds the paper substantially in pledge for 
the credit extended, and it must show the extent of its interest when 


a creditor of the pledgor seeks to subject it as the property of the 
latter. 


In the present case the bank has not shown that anything had been 
drawn from the deposit at the time the garnishment notice was served 
on the Unaka National Bank. It must therefore be held that the fund 
collected on the draft was subject to garnishment as the property of 
Toberman, Mackey & Co.; the bank having under its control the 
amount credited to that firm, and having the right to protect itself 
therein. 

It is insisted that when the collection was made the right of the 
bank in any event at that moment became absolute, and the right to 
charge back ceased. The right to charge back, however, at the incep- 
tion of the contract, in connection with the credit that entered, deter- 
mined the nature of the bank’s interest. If at the date of such col- 
lection by a correspondent of the bank, and before coming to the hands 
of the bank, a garnishment notice is served, and the bank has paid out : 
_nothing on the deposit, it owes the customer the amount of the deposit, 
which it must yet pay to him or to his creditors. It should be paid to 
his creditors in preference to himself, if they fasten their rights upon 
it in due and legal form. It is immaterial to the bank whether the 
deposit be garnished, or the fund which has been collected to cover 
that deposit. All that the bank can justly claim is that it be fully pro- 
tected against loss. This protection is accomplished under the prin- 
ciples above stated. There may be some annoyance, and trouble to the 
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bank, arising out of such a situation, but not more than such as may 
be consequent upon the creation of any pledge, and the advancing of 
money on the faith thereof. The bankcan avoid every perplexity that 
may arise out of such a status by making an out and out purchase of 
the draft, bill, or note. 

The parties have submitted extensive arguments on the relation of 
the billof lading tothe controversy. We see no occasion for this. The 
bill of lading was merely a security for the draft, only to be delivered 
to the consignee on payment of the draft. This is true whether the bill 
of lading be made out to the consignee directly, or to the shipper’s 
order. In the first case, the bill of lading being attached to the draft, 
the consignee could obtain it only on payment of the draft. In the 
second case the drawee would, even upon payment of the draft, only 
be able to gain complete ownership of the property and rights repre- 
sented by the bill of lading by having it indorsed or assigned to him 
bythe shipper. In this latter case, it is not even necessary that a draft 
should accompany the bill of lading in order to protect the shipper’s 
rights. It is subject to shipper’s order, and the purchaser cannot ob- 
tain it from the carrier except upon his order. In the first case, the 
coupling of the bill of lading and the draft makes the sale of the goods 
and their delivery conditional upon payment of the draft. Under either 
form the rights of the seller, or of the assignee of the draft are fully 
protected. 

It is further insisted that the present case is controlled by the case 
of Bank v. Hays, 119 Tenn. 729, 108 S. W. 1060, 14 Am. Cas. 
1049. This is a mistaken view. In that case it appeared there had 
been an out and out sale of the draft to the bank. On page 733 of 119 
Tenn., on page 1061 of 108 S. W.(14 Ann. Cas. 1049), the court said: 
‘*These drafts were purchasd by the complainant bank, and said grain 
company was given credit therefor by the bank, and checked against 
that credit in the regular way. According tothe weight of the testi- 
mony, there was a straight purchase of these drafts by the bank; the 
drawers thereof reserving no interest in the property represented by 
the bill of lading.’’ 

The Court of Civil Appeals reached the same result we have reach- 
ed, but by a different line of reasoning. That court based its conclu- 
sion on the factthat Toberman, Mackey & Co. had shown great solici- 
tude in the management of the matter in Johnson City, with a view to 
enabling the Mercantile National Bank to hold the funds collected on 
the draft. As pointed out in Bank v. Hays, supra, this is not a suffi- 
cient circumstance. ‘“‘The grain company was, of course,’’ said the 
court in that case, ‘‘interested in seeing that the bank should get the 
benefit of the security, since the grain company would of course be 
liable to the bank for any default in the collection of these drafts. It 
was therefore natural that the grain company should have been active 
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in trying to prevent the diversion of the rye from the claim of the bank 
to the claims of attaching creditors.’’ 

On the grounds stated herein, we are of the opinion that the result 
reached by the Court of Civil Appeals was correct, and that its judg- 
ment should be affirmed. 


se ——_—___— 


FIRST INDORSER ALLOWED TO RECOVER FROM 
SECOND. 


Goldman v. Goldberger, United States Circuit Court of Appeals, November 4, 1913. 208 Fed. Rep. 877. 


The defendant was the first indorser on a note and the plaintiff was the second, 
but when the note was renewed the plaintiff indorsed first. There was evidence 
tending to show an agreement by the defendant to pay the note personally. The 
plaintiff testified that he did not know that the order of indorsement had any effect 
on his liability, while it appeared that the defendant. understood the legal signifi- 
cance of such fact. It was held that, while indorsers are prima facie liable in the 
order of their indorsements, evidence may be admitted to show an agreement other- 
wise, and that the evidence in this instance was sufficient to warrant submitting to 
the jury the question as to whether there was such an agreement. 


Action at law by Hyman L. Goldman against Maurice Goldberger. 
Judgment for defendant, and plaintiff brings error. Reversed. 

KNAPPEN, Circuit Judge. Plaintiff in error and defendant in error 
were respectively plaintiff and defendant below. The action is for 
moneys paid by plaintiff by reason of his indorsement of a note given 
to the Citizens’ Savings Bank, of Detroit, Mich., by the Globe Brass 
Works as principal maker, and indorsed by plaintiff and defendant. 
Upon the trial verdict was directed for defendant. The facts are some- 
what involved, but the following statement is sufficient for present 
purposes: 

Defendant who was a creditor of the Globe Brass Company, pur- 
chased its assets under statutory receiver’s sale for $20,CCO. For the 
purpose of making payment of the purchase price, he borrowed from 
an Indiana bank $5,000, borrowing the remaining $15,0CO from the 
Citizen’s Savings Bank. He gave the latter bank his notes for $15,- 
000, also a bond to pay the bank (which was a creditor of the Brass 
Company) the difference between the bank’s claim and the dividends 
which should be paid by the receiver, securing the notes and the bond 
by a chattel mortgage upon all the corporate assets of the Brass Ccm- 
pany so purchased, as well as by assignment to the bank of the divi- 
dends receivable by defendant on his claim against the Brass Company. 
The evidence tended to show that defendant then proposed to sell to 
plaintiff (who had been an unsuccessful bidder for the Brass Company’s 
assets) one-half of those assets for $10,000, being one-half of the 


NOTE.—For other similar decisions, see Banking Law Journal Digest, § 239. 
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amount bid therefor by defendant, later proposing to let plaintiff have 
one-third interest at $6,666.66, and to sell to one Matthews a one- 
quarter interest and to one Graham a one-twelfth interest at an aggre- 
gate price of $6,666.67; that this later proposition was accepted anda 
new corporation organized, plaintiff advancing the funds and materials 
for operation, amounting to $3,536.45, for which the new corporation 
(the Globe Brass Works) gave plaintiff its note; that plaintiff paid the 
purchase price of his share by giving to defendant the note of the 
Brass Works mentioned, a note of one Prince for $2,500, both being 
indorsed by plaintiff, and his own note for $630.21, all bearing interest. 
The latter two notes were paid in full. The former was ultimately 
paid in part by the Brass Works. The subject of plaintiff’s liability as 
indorser upon the Brass Works note so turned out to defendant is not 
involved in this review. 

Graham and Matthews gave defendant their individual notes for 
the purchase price of their respective shares of the corporate assets. 
Arrangement was thereafter made by which the bank discharged its 
chattel mortgage, taking the note of the Brass Works for $12,000 (which 
included the deficiency on the bank’s claim against the Brass Company), 
indorsed by plaintiff and defendant; the defendant being in form the 
first indorser and the plaintiff the second indorser, andthe Prince note 
and defendant’s claim against the receiver being also pledged as collat- 
eral. Defendant then gave the Brass Works a bill of sale of the old 
Brass Company’s assets with full warranty of title. There was testi- 
mony tending to show that, in consideration of plaintiff's indorsement, 
defendant agreed to personally pay the note given the bank, using for 
the purpose, so far as necessary, the notes of Graham and Matthews. 
The note to the bank was not paid at maturity, and thereafter two suc- 
cessive renewals were had through direct relations between defendant 
and the Brass Works. Both these renewals were indorsed by plain- 
tiff and defendant, but in the opposite order from the indorsement 
upon the first note; that is to say, plaintiff appeared in form the first 
indorser and defendant the second indorser. Plaintiff testified he did 
not see the renewals after their indorsement by defendant, and had no 
knowledge of the change in the order of indorsement until after the last 
renewal fell due, and in fact, did not know that the order of indorse- 
ment affected the liability of the indorsers as between themselves. De- 
fendant, however, had such knowledge when the two renewals were in- 
dorsed. The bank sued the Brass Works, as maker, as well as both 
indorsers upon the note, recovered judgment, collected of the Brass 
Works estate (then in bankruptcy) a portion of the judgment, and from 
plaintiff the balance above that which the corporate assets yielded. 

As already stated, this suit is to recover the net amounts paid by 
plaintiff upon the judgment, the principal of such payments amounting 
to upwards of $5,000. The direction of verdict for defendant was upon 
the grounds that presumptively plaintiff and defendant were liable as 
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indorsers in the order of their indorsement ; that this presumption can 
only be overcome by proof of an agreement between them overthrow- 
ing the presumption arising from the order of indorsement; that while 
there was evidence that defendant agreed, when the original note was 
indorsed, that he would take care of the note, his obligation was not 
thereby extended, because he was only agreeing to do what the order 
of indorsement imported he must do; that there is no evidence that de- 
fendant made further agreements with plaintiff regarding their relative 
responsibility on the note; and thus that the presumption afforded by 
the order of indorsements on the renewal note was controlling. 

Upon the crucial questions of fact involved, the parties are in sharp 
conflict. For instance, defendant denies that he agreed to pay the 
Brass Works note or to protect plaintiff from loss thereon ; denies that 
there was any consideration for such promise ; alleges that the bank 
transaction was not for his accommodation, but for that of plaintiff and 
the Brass Works; asserts that (presumably after the first indorsement) 
he declined to be the first indorser; and that it is his recollection that he 
indorsed his signature upon one or more of the renewals below that of 
plaintiff in the latter’s presence, at the bank. But it should be unneces- 
sary to say that on review of this direction of verdict we must take 
that view of the evidence most favorable to the plaintiff. Mason & O. 
R. Co. v. Yockey (C. C. A. 6th Cir.) 103 Fed. 265, 43 C. C. A. 228; 
Erie R. R. Co. v. Rooney (C. C. A. 6th Cir.) 186 Fed. 16, 108 C. C. 
A. 118; Hales v. Mich. Central R. R. Co. (C.C. A. 6th Cir.) 200 Fed. 
533, 537, 118 C. C. A. 627. 

We think the learned judge who presided below erred in so instruct- 
ing for defendant. It is true that indorsers are prima facie liable in 
the order of their indorsements, but the evidence afforded by the order 
of indorsement is only prima facie. The Michigan Negotiable Instru- 
ments Act (P. A. Mich. 1905, No. 265, § 70, p. 400) expressly provides 
that: ; 

‘* As respects one another, indorsers are liable prima facie in the 
order in which they indorse; but evidence is admissible to show that 
as between or among themselves they have agreed otherwise.’’ 

Such is the generally accepted rule in the absence of statute. The 
burden is, of course, upon plaintiff to show the alleged agreement. 
These propositions were recognized by the District Judge. The ques- 
tion arises over their application. There can be no doubt that, had 
the indorsements appeared upon the original note in the same order as 
on the renewals, plaintiff's testimony would have been competent evi- 
dence of an agreement making defendant in legal effect the first in- 
dorser. It is difficult to see why plaintiff is in a worse position from 
the mere fact that the original order of indorsement accorded with the 
express agreement of the parties. In our opinion, the view that it is 
necessary, in order to overcome the prima facie effect of the order of 
indorsement, that there should be evidence of a new agreement at the 
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time of the subsequent indorsements, or subsequent to the first indorse- 
ment, overcoming the prima facie effect of the later order of indorse- 
ment, is, under the tendency of the plaintiff’s case, erroneous. We 
think this view gives undue effect to the circumstance that the origin- 
al agreement was only declaratory of the contract prima facie raised by 
the order of indorsement, and overlooks the effect of plaintiff’s alleged 
ignorance that the order of indorsement had any legal significance, his 
denial of the making of any new agreement subsequent to the first in- 
dorsement, the fact that the later notes were but renewals of the first, 
and that in fact he did not know that any change in the order of in- 
dorsement had been made. It in practical effect, we think, leaves the 
plaintiff's situation the same as if the first indorsement had been unac- 
companied by the claimed agreement between the parties. 

We think the plaintiff’s evidence, if believed, would have justified 
a finding of an implied agreement that the arrangement made when the 
original note was indorsed should continue with respect to renewals, 
and that the change in the order of indorsements occurred through amis- 
take of fact on his part or through the actual fraud of defendant. True, 
there was evidence that when the original note matured defendant ask- 
ed the Brass Works to have plaintiff indorse the renewal note, as well 
as to sign it as treasurer, and to indicate where he desired defendant 
to indorse; but there is no evidence that plaintiff ever so indicated, as 
indeed there would seem no occasion for his doing, if ignorant that the 
order of indorsement had any significance. Nor is there any affirma- 
tive evidence that plaintiff was informed of such request. But, even 
had he been so informed, a failure to so indicate is not necessarily fatal 
to, or even inconsistent with, his claim that the original agreement still 
continued. 

The judgment of the District Court is reversed, with costs, and a 
new trial ordered. 


RIGHT OF NATIONAL BANK STOCKHOLDER TO 
INSPECT STOCK LIST. 


Murray et al., v. Walker, Ct. of App. of Ky., December 19, 1913. 161 So. Rep. 512. 


The stockholder of a national bank has an absolute right to inspect the list of 
stockholders of the bank, irrespective of his motive in so doing. 

Suit by Marvin P. Walker against the American National Bank and 
Logan C. Murray, its president, to compel defendants to disclose the 
stock list of the bank. Judgment for plaintiff, and defendants appeal. 
Reversed and remanded. 

Hosson, C. J. Section 5210, Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 3498) being a part of the National Banking 


~ NOTE.—For other similar decisions see Banking Law Journal Digest, § 456. 
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Act, provides: ‘‘The president and cashier of every national bank- 
ing association shall cause to be kept at all times a full and correct list 
of the names and residences of all the shareholders in the association, 
and the number of shares held by each, in the office where its business 
is transacted. Such list shall be subject to the inspection of all the 
shareholders and creditors of the association, and the officers authoriz- 
ed to assess taxes under the state authority, during business hours 
of each day in which business may be legally transacted. A copy of 
such list, on the first Monday of July of each year, verified by the oath 
of such president or cashier, shall be transmitted to the Comptroller of 
the Currency.’’ 

Marvin P. Walker brought this action against the American National 
Bank and Logan C. Murray, its president, charging in substance that 
he was a stockholder in the bank and had demanded the right to inspect 
the list of stockholders, and had been refused this right. He prayeda 
mandatory injunction requiring the defendants to permit him to inspect 

he list of stockholders. The bank by its answer denied that plaintiff 
was a bona fide stockholder in the bank, or in fact held any stock in the 
bank, or was the owner of any certificate of stock. In another para- 
graph it pleaded that plaintiff’s purpose in demanding to inspect the list 
of stockholders was either for purely speculative purposes or to black- 
mail the defendants. The circuit court sustained a demurrer to the 
second paragraph of the answer, and on final hearing of the case 
awarded the plaintiff an injunction as prayed. The defendants appeal. 

1. The court did not err in sustaining the demurrer to the second 
paragraph of the answer. If the plaintiff was in good faith a stock- 
holder in the bank, he was entitled to inspect the list of stockholders 
under the statute, and his motive for wishing to inspect the list is wholly 
immaterial. In Henry v. Babcock & Wilcox Co., 196 N. Y. 302, 89 
N. E. 942, 134 Am. St. Rep. 835, the court, construing a similar statute, 
said: ‘‘ No doubt the Legislature could make the stockholder’s privi- 
lege of inspection dependent upon the motive or purpose with which it 
is sought, but it has not seen fittodoso. The language of the statute 
is plain and mandatory. It recognizes an absolute right in the stock- 
holder and imposes an absolute duty upon the corporation and the cus- 
todian of the stock book. The law requires no statement or proof of 
any particular intent upon the part of the person demanding the in- 
spection. He must be a stockholder and must prefer his request dur- 
ing business hours; that is all. If it appeared in good faith that the 
book was then in actual use for other corporate purposes, he could, of 
course, be required to wait a reasonable time until such use terminated; 

‘but no such matter of defense is suggested here. The plaintiff was re- 
fused any inspection at all in the absence of a disclosure of his purpose, 
and this action of the defendant has been sanctioned by the judgment 
of the Appellate Division. We think that judgment is based upon a 
mistaken construction of the statute in this respect. Nor was the re- 
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fusal justified on the ground that the law confers upon the stockholder 
no express right to copy from the book. The right to inspect the book 
includes the right on the part of the stockholder to aid his memory by 
copying therefrom to the extent indicated in the agreed statement of 
facts in the present case. In Cotheal v. Brouwer, 5 N. Y. 562, it was 
held that the custodian of a register of stockholders which the stock- 
holder had a statutory right to examine could not close the book be- 
cause a stockholder desired to make a memorandum in the course of his 
examination in order to assist his recollection. ‘Unless the stockholder 
is permitted to take memorandums from the books,’ said Paige, J., ‘ or 
copies of the names of the stockholders, the plain object of the statutory 
provision would be defeated.’ ’’ A similar conclusion was reached in 
Venner v. Chicago City Ry. Co., 246 Ill. 170, 92 N. E. 643, 138 Am. 
St. Rep. 229, 20 Ann. Cas. 607, Cincinnati Volksblatt Co. v. Hoff- 
meister, 62 Ohio St. 189, 56 N. E. 1033, 48 L. R. A. 732, 78 Am. St. 
Rep. 707; White v. Manter, 109 Me. 408, 84 Atl. 890,42 L. R. A. (N. 
S.) 332; Hubb Construction Co. v. New England Breeders’ Club, 74 
N. H. 282, 67 Atl. 574; Weihenmayer v. Bitner, 88 Md. 325, 42 Atl. 
245, 45 L. R. A. 446; Johnson v. Langdon, 135 Cal. 624, 67 Pac. 1050, 
87 Am. St. Rep. 156; Ellsworth v. Dorwart, 95 Iowa, 108, 63 N. W. 
588, 58 Am. St. Rep. 427; Kimball v. Dern, 39 Utah, 181, 116 Pac. 28, 
35 L. R. A. (N. S.) 134. See, also, 10 Cyc. 956. The case of Guthrie 
v. Harkness, 199 U. S. 148, 26 Sup. Ct. 4, 50 L. Ed. 130, 4 Ann. Cas. 
433, is not in conflict with the above, for in that case the right of in- 
spection was not founded upon the statute. There the common-law 
right was relied on. * 

2. The defendant offered to show by the plaintiff when he gave 
his deposition and by J. Stoddard Johnson, Jr., who was introduced 
as a witness for him, in substance, that the plaintiff really owned no 
stock and was not in good faith a stockholder in the bank or really a 
stockholder at all. The witnesses uponthe advice of counsel declined to 
answer the questions, and the circuit court to whom the matter was re- 
ferred sustained them in their refusal. The statute was intended for 
the protection of bona fide stockholders. If Walker is not in truth 
really a stockholder in the bank, he has no right to demand under the 
statute an inspection of the list of stockholders. This would be to per- 
vert the statute. If the facts are as the defendant offered to show by 
these witnesses, Walker has no real interest in the bank andis not a 
bona fide stockholder. The court should have required the witnesses to 
answer the questions referred to. All suits must be brought by the 
real parties in interest, and the chancellor will not lend his aid by in- 
junction to a person who has no real interest in the matter. 

We do not mean to determine now that Walker was not a stockholder 
or had no realinterest in the bank; we only determine that if the ques- 
tions asked had been answered as indicated this would be true. What 
are the real facts may be shown on the return of the case, and the chan- 
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cellor will require Walker and Johnson to answer the questions indicat- 
ed, and he will then allow either of the parties to take such further proof 
as they desire. 

Judgment reversed, and cause remanded for further proceedings 
consistent herewith. 


PERSONAL LIABILITY OF DIRECTORS. 


Bank of Des Arc v. Moody, Supreme Court of Arkansas, November 3, 1913, 161 S. W. Rep. 347. 


Where the directors of a bank neglect their duties, and allow the cashier to 
recklessly dissipate the assets of the bank, thereby causing its insolvency, they are 
personally liable to the stockholders for the losses sustained by them. 

Action by A. L. Moody and others against the Bank of Des Arc and 
others. From a decree for plaintiffs, defendants appeal. Appeal dis- 
missed as to the plaintiff named, and decree affirmed in part, reversed 
and remanded in part, and reversed and rendered in part as to the 
other parties. 

McCu.toucuH, C. J. This is an action instituted in the chancery 
court of Prairie county by A. L. Moody, Ed McElwee, and E. C. Blake- 
more against the Bank of Des Arc and G. W. Edmondson and others, 
directors thereof, and the Des Are Bank & Trust. Company. The 
plaintiffs were stockholders in the Bank of Des Arc and paid in 40 per 
cent. of the amount of stock subscribed. The bank suspended busi- 
ness and went into liquidation, and after its affairs were wound up and 
the creditors paid, only a small part of assets were left to be distributed 
among the stockholders. Some of the assets were sold to the Des Arc 
Bank & Trust Company, a new banking corporation organized by some 
of the stockholders of the old bank. The charge is made that the di- 
rectors were guilty of negligence in failing to direct the cashier in the 
management of the affairs of the bank, thereby causing losses which 
brought about its insolvency. The chancellor sustained the allegations 
of the complaint and rendered decree in favor of each of the plaintiffs 
for the amount claimed by each. The defendants appealed to this 
court. 

One of the allegations of the complaint is, as before stated, that the 
directors of the bank ‘ ‘negligently and purposely failed and neglected 
to give attention to or take any contro] in the management of the said 
bank and its affairs’’ and allowed the cashier to recklessly dissipate the 
assets in making bad loans. This charge is sustained by the evidence 
for it is undisputed that a lot of bad loans were made by the cashier, 
and that the directors were guilty of negligence in not managing the 
affairs of the bank and controlling the action of the cashier. Under the 
doctrine laid down by this court in the case of Bailey v. O’Neal, 92 


NOTE.—For other similar-decisions see Banking Law Journal Digest, § 347. 
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Ark. 327, 122 S. W. 503, 135 Am. St. Rep. 185, this rendered the di- 
rectors liable, not only to the creditors who were defeated in the en- 
forcement of their rights against the bank, but also as to stockholders 
whose stock was rendered worthless on account of the losses sustained 
by the bank. The proof shows that only two of the persons against 
whom the chancery court rendered decree were directors in the Bank 
of Des Arc. These two are defendants G. W. Edmondson and J.R.B. 
Moore, who, according tothe undisputed evidence, were directors, and 
as to them the decree is affirmed. There is no attempt to show that 
defendant Bogard was a director or in any way responsible for the 
losses sustained by the bank. The decree as to defendant Bogard is 
therefore reversed, and the complaint as to him is dismissed for want 
of equity. 

The record shows that defendant Vaughan was elected one of the 
directors, but he testified that he was not present at the meeting and 
never received any notice or information that he was elected a director 
and never acted as such and had nothing to do with the management 
of the bank until he was called in to assist the cashier after the loans 
were made. His testimony on this point is undisputed, and there is 
nothing upon which the decree against him, establishing liability on 
account of any alleged mismanagement of the bank, can be sustained. 
It appears, however, that defendant Vaughan and several other stock- 
holders never paid any part of their subscriptions to the capital stock, 
but gave notes therefor, which were afterwards canceled by the direc- 
tors. The corporation, acting through its directors, had no right to 
cancel the notes for the stock subscriptions as against creditors nor as 
against other stockholders who had paid their subscriptions. Those 
who had paid were to the extent of their payments on stock, creditors 
of the corporation and are entitled to have the liability against other 
stockholders enforced. Such liability is for the percentage paid in by 
stockholders, so that the amount can be treated as a part of the assets 
of the corporation for distribution. 

‘“A subscription to the capital stock of a corporation,’’ says Mr. 
Helliwell in his work on Stock and Stockholders (section 292), ‘‘con- 
titutes an agreement on the part of the subscriber that, in considera- 
tion of the benefits to be derived from membership, he will pay to the 
corporation the subscription price of his shares at such time as the 
articles of incorporation or the contract of subscription may provide, or 
if no specific provision is there made, at such time asthe amount stated 
shall be called for by the directors.’’ 

A court of equity is the appropriate forum to enforce the right of 
the stockholder who has paid against one who is in default in the pay- 
ment of his subscription where the corporation has ceased to perform 
its functions. Fletcher v. Bank of Lonoke, 71 Ark. 1, 69 S. W. 580; 
1 Cook on Corporations (7th Ed.) § 204. 

It was not developed in the case what would be the distributive share 
of the plaintiffs and the additional amount to be paid in by defendant 
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Vaughan and other defaulting stockholders. These are equities that 
should be adjusted; and as the case was not developed on that theory, 
it can be sent back for further proof and for reference to a master, if 
thatcourse be found necessary. Long v. Abeles, 77 Ark.156,93 S.W.67. 

The decree as against defendant Vaughan is therefore reversed, and 
the cause remanded for further proceedings against him not inconsis- 
tent with this opinion. 

On REHEARING. 

It is shown by the pleadings and undisputed testimony that the dis- 
tributive shares of appellees in the assets of the defunct bank were de- 
posited to their credit with appellant Des Arc Bank & Trust Company. 
Appellees declined to accept the amounts so deposited, but sought by 
this action to recover the amount they had paid, respectively, on sub- 
scriptions tostock. There has never been any dispute about their right 
to the money deposited to their credit with Des Arc Bank & Trust Com- 
pany. Those amounts have been subject to their check as depositors. 
It is now insisted that appellees should at least have a decree against 
the Des Arc Bank& Trust Company for theamount of the deposits. That 
is not an issue in this case, and we cannot render any suchdecree. If 
payment should be refused, they would have a right of action as de- 
positors to recover the amount of the deposits; but that matter can- 
not now be brought into this case as an element of liability. 

Again, it is insisted that the record is incomplete, in that the ex- 
hibits to the complaint and one of the answers which were considered 
by the chancellor are not in the transcript, and that we must in- 
dulge the presumption that those things omitted afforded sufficient 
grounds for the chancellor’s finding. That presumption is ordinarily 
indulged when the 1ecord of the evidence is incomplete. But the 
exhibits could not have had any probative force in determining 
the issue inthe case. The three exhibits to the complaint covered, 
according to the recitals of the complaint, only the records of the de- 
funct corporation, showing the articles of incorporation, the names of 
directors, and the subscribers to the capital stock. There is no dispute 
as to what the records show about those matters, and the exhibits had 
no bearing on the issues involved. It is true that Vaughan denied that 
he had knowledge of having been elected as a director, or that he 
acted as such; but he admitted that the record showed that he was duly 
elected. The only other exhibit omitted from the transcript is the 
exhibit to the answer of the Des Arc Bank & Trust Company, which 
the answer shows contained a list of the notes and other evidences of 
debt purchased from the defunct bank at face value. There is no 
attempt to show that the Des Arc Bank & Trust Company received as- 
sets in excess of the amounts accounted for, or the exhibit showing the 
list of notes, etc., purchased at face value could not have had any bear- 
ing on the case. 

We therefore adhere to our former decision, and the petition for 
rehearing is overruled. 
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DAMAGES AGAINST BANK FOR DISHONOR OF 
CHECK. 


Levin v. Commercial Germania Trust & Savings Bank, Supreme Court of Louisiana, December ‘1, 1913. 
63 So. Rep. 601. 









Where a bank, through a mistake in bookkeeping, dishonors the check of a 
depositor, who is a merchant or trader, the depositor is entitled to recover sub- 
stantial damages without proving that he suffered actual loss. 


Action by Joseph Levin and others against the Commercial Ger- 
mania Trust & Savings Bank. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 

Provosty, J. In Spearing v. Whitney Bank, 129 La. 613, 56 South. 
550, this court said.: 

‘“ The authorities, cited by counsel on both sides, announce the rule 
that where a check of a merchant or trader has been protested for want 
of funds, although occasioned by a mere mistake in bookkeeping, more 
than nominal damages may be given without proof of actual loss or 
damage.’’ 

The plaintiff in this case is a ‘‘ merchant or trader’’ on a small 
scale. His check for $5.50 was thrown out by the defendant bank, al- 
though he had $45 to his credit on its books. The reason assigned 
was that he did not have an account inthe bank. It was simply an 
honest error ; and, as soon as advised of it, the defendant bank wrote 
to both the drawer and payee of the check in explanation and regret. 

The trial court allowed $30 damages; and the appeal is by defend- 
ant. Plaintiff has answered the appeal, asking for an increase. 

There is no proof of special damages; and the defense is that 
plaintiff is not entitled to even nominal damages because, as shown by 
his conduct in subsequently drawing two checks upon the defendant 
bank after he had closed his account, his case is not one where the 
turning down of a check could cause injury either to feelings, reputa- 
tion or credit. 

Plaintiff confesses to one of these alleged subsequent checks, but 
denies positively as to the other. He explains that he had transferred 
his account to another bank and, in drawing a check on this other 
bank, used a blank of the defendant bank, and failed, by inadvertence, 
to change the name of the bank. He denies that he ever drew the 


other alleged subsequent check. The cashier of the bank testifies 
positively to both checks. 

Defendant announced that the payee of this subsequent check which 
plaintiff denied having drawn would be produced—Mr. Hyman, of the 
firm of Hyman & Co.—but he was not produced, and no explanation 
for his nonproduction was offered. This is noteworthy in view of the 
fact that the payee of the other check which plaintiff admitted was - 
produced. 

We think plaintiff is entitled to more than nominal damages; but 
the evidence satisfies us, as it did the learned trial judge, that the 
damage was not very great. Judgment affirmed. 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 179. 









































THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


$ 94. Overdrafts in General. 


An overdraft is in the nature of an irregular loan. A bank is under 
no obligation to pay an overdraft check, even though it has pre- 
viously permitted the depositor to overdraw. A check for an 
amount greater than the deposit does not operate as an assign- 
ment. There is no presumption that an overdraft check, which 
the bank has refused to pay, remains outstanding. 


$ 95. Personal Liability of Bank Officers for Overdrafts Permitted 
by Them. * 


If the officers of a bank allow overdrafts to be made by persons 
known to be insolvent, or whose assets would not justify such 
action by a prudent person, they may be held personally liable for 
the loss. An officer, however, will not be held responsible for the 
loss occasioned by an overdraft permitted by him through a mere 
error of judgment. It is only where he has neglected to make 
reasonable inquiry into the financial standing of those making 
overdrafts, or failed to exercise due care and discretion, that he 
becomes personally liable to the bank. 


§ 96. Rights of Bank against Depositor where Account Overdrawn. 


A bank may recover from its depositor the amount of his overdraft 
even though the check is paid in the mistaken belief that the ac- 
count is good, and the true status of the account might have been 
ascertained by merely looking at the bank’s books. A recovery 
may also be had where checks, drawn by one having no account 
in the bank, are paid. But a bank has no rights in property 
purchased with a check which overdraws the account. Where 
an agent, without authority, opens an account in his principal's 
name and overdraws, the bank cannot recover from the principal. 
And a bank has no claim against a principal for the overdraft of 
his agent, merely authorized to draw against the principal's ac- 
count ; such authority does not give the agent authority to over- 
draw. But, if the principal continually allows the agent to over- 
draw, he will be liable to the bank for the agent’s overdraft. A 
deposit made subsequent to an overdraft is presumptively made 
toward the payment of the overdraft. 


$ 94. Overdrafts in General.—Considerable difficulty and loss is 
occasioned to banks as a result of their payment of checks which over- 
draw the accounts against which they are drawn, and transactions of 
this character have been the means of presenting to the courts numer- 
ous questions of law for their determination. The payment of a 
check, which overdraws an account,is nothing more nor less than a loan 
of money without security other than the expectation that the drawer 
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of the check will subsequently deposit to his credit in the bank a sum 
of money sufficient to pay the overdraft. 

When this expectation proves to have been unjustified, and the de- 
positor fails to make good the amount by which he has overdrawn his 
account, the question as to the rights of the. bank becomes important. 
Can the bank recover from the depositor? Or, if the depositor is not 
financially able to meet the claim, as is often the case, can the bank 
recover from the party to whom the payment was made? If for any 
reason this course is not open to the bank, what are its rights against 
the officer who permitted the overdraft? In many cases the question 
presented is complicated by the fact that an overdraft is made by the 
agent of the depositor instead of by the depositor himself. The deci- 
sions, which involve these questions and many others pertaining to the 
rights of the parties to an overdraft transaction, will be taken up in the 
following sections. 

Overdrafts are said to bein the nature of loans, not made in a 
creditable way, and are regarded with scant favor by the courts. 
Pittsburg v. First National Bank, 230 Pa. 176, 79 Atl. Rep. 406. As 
stated in Hennessy Bros. & Evans Co. v. Memphis Nat. Bank, 129 
Fed. Rep. 557, ‘‘an overdraft allowed is a loan due on demand, and 
may be sued for as such.’’ 

While a bank may, if it wishes, allow a depositor to overdraw his 
account, it is under no obligation to pay his check unless the full 
amount of the check is on deposit to his credit. And no such obliga- 
tion arises by virtue of the fact that it has previously permitted over- 
drafts. In Schoonmaker v. Gilmore, 84 Ill. App. 17, it was held that 
the payee of a check has no cause of action thereon against the bank- 
er, on whom the check was drawn, merely because of the fact that the 
bank had many times allowed the drawers to overdraw their account. 
The reason for so holding is given in the opinion: ‘‘ But while this 
had been the course of dealing between the parties, there is no evi- 
dence that there was any agreement that such course should be con- 
tinued or followed without change, and we see noreason why appellant 
(banker) could not decline to pay Wait & Fitzpatrick’s (drawers) 
checks whenever he deemed it to his best interest to do so if they had 
no funds on deposit.’ 

Prior tothe adoption of the Negotiable Instruments Law it was 
held in a number of states that a check operated as an assignment to 
the payee or other holder of a portion of the drawer’s deposit equal to 
the amount of the check. And consequently, if the check was drawn 
against sufficient funds, and the bank refused to pay the check with- 
out sufficient reason, the holder could bring an action thereon against 
the bank. But, even in these states, it was held that, where the check 
was for an amount greater than the amount on deposit to the drawer’s 
credit, there was no assignment and the holder of the check gained no 
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rights against the bank. Henderson v. United States National Bank, 
59 Neb. 280, 80 N. W. Rep. 898. 

Where a bank refuses to pay a check drawn by one of its depositors 
because of lack of funds, no presumption arises that the check remains 
outstanding for payment, and the bank is under no duty to reserve 
from a future deposit made by the drawer a sum sufficient to pay the 
check. Gilliam v. Merchants’ National Bank, 70 IIl., 592. 


$ 95. Personal Liability of Bank Officers for Overdrafts Permitted 
by Them.—Under certain circumstances a bank officer, who permits 
one of the bank’s customers to overdraw his account, may be held per- 
sonally liable to the bank for any loss sustained by the bank as a re- 
sult of such overdraft. Thus, where the president of a bank instructed - 
the bank’s cashier to honor the overdraft checks of one of the bank’s 
customers, with whom the president was interested in business, and 
the cashier did so to the extent of $5,000, when the directors found it 
out and put a stop to it, it was held that the president was personally 
liable to the bank for the amount which it lost by the transaction. 
Oakland Bank v. Wilcox, 60 Cal. 126, 24 B. L. J. 12. 

. In the case of Western Bank of Louisville v. Coldewey’s Execu- 
trix, 26 Ky. Law Rep. 1247, 83 S. W. Rep. 629, 22 B. L. J. 103, 28 
B. L. J. 850, it appeared that the president of a bank had opened an 
account for his insolvent son by discounting his unsecured note. Sub- 
sequently the president allowed his son to largely overdraw his ac- 
count, this being done without the knowledge of the board of directors, 
or of any advisory committee whose duty it was to pass on all loans 
and discounts. A loss resulted to the bank and in an action brought 
after the death of the president it was held that his estate was liable 
for the amount of the loss. In this case it was said: ‘‘ The propriety 
of allowing overdrafts is one that addresses itself to the business judg- 
ment and discretion of the officers having that matter in charge. If 
they act prudently and honestly they will not be held responsible for 
losses that occur from it (the practice of allowing overdrafts). On the 
other hand, if they allow the funds of the bank to be so appropriated 
by a customer or customers who are known to be insolvent, or whose 
assets or business would not justify a prudent person similarly situated 
to extend them such credit, they will be liable to the bank as for a 
neglect of their duty, where loss results from it.’’ 

Banks have occasionally attempted to hold their cashiers personally 
liable for losses sustained by the bank as a result of overdrafts by cus- 
tomers. In such cases it usually appears that the bank entrusts the 
management of its affairs to the cashier and depends upon his judg- 
ment in permitting depositors to overdraw their accounts. So long as 
the transactions of the cashier do not result in any loss of the bank’s 
funds the bank is glad to take advantage of any benefits that may flow 
from his operations. But, when loss occurs, though it may have been 
unavoidable by the cashier even by the exercise of due care and cau- 
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tion, the bank attempts to fasten the blame upon the cashier and hold 
him personally responsible for the damage suffered. In these instances 
it has been consistently held by the courts that, where a cashier is 
charged with the duty of making loans and discounts, he will be liable 
to the bank for the overdraft of.a customer only where he has failed 
to make reasonable inquiry into the financial standing of those making 
overdrafts, or failed to exercise the care and discretion which an ordi- 
narily prudent man would exercise in his own business. Pryse v. 

Farmers’ Bank, 17 Ky, Law Rep. 1056, 33 S. W. Rep. 532, 28 B. L. J. 

850; Wynn v. Tallapoosa County Bank, Ala., 53 So. Rep. 228, 28 
B. L. J. 850; Cope v. Westbay, 188 Mo. 638, 87 S. W. Rep. 504, 22 
B. L. J. 600. 

In First National Bank v. Reese, 25 Ky. Law Rep. 778, 76S. W. 
Rep. 384, 21 B. L. J. 119, it was held that ‘‘ where the cashier with- 
out the aid of a finance committee or the direction of a board of direc- 
tors, acts upon the custom and usage of the particular bank by the 
advice of the president and directors individually, and upon his cwn 
judgment as to the best interests of the bank,’’ and allows a depositor 
in good credit with the bank to overdraw his account, he will not be 
liable for a loss resulting therefrom. . 


$96. Rights of Bank against Depositor where Account Overdrawn. 
When a bank permits a depositor to overdraw his account it may main- 
tain an action against him to recover the amount which it has paid for 
his benefit. The drawing of a check by a depositor in a sum greater 
than the amount on deposit, in itself, implies a promise on the part of 
the depositor to repay to the bank the amount by which the account 
is overdrawn. Thomas v. International Bank, 46 IJ]. App. 461. In 
the case of Franklin Bank v. Byram, 39 Me. 489, which was an action 
by a bank against the drawer of a check torecover the amount thereby 
overdrawn, the court said: ‘‘If the drawer of the check has no 
funds, the cashier is under no greater obligation to pay than if it were 
a mere verbal request. The overdrawing and the payment of the 
check overdrawn are both wrongful acts. If in such case the money 
of a bank has been misappropriated by its cashier, without the know]l- 
edge or consent of its officers, there is neither law nor equity in per- 
mitting the recipient to retain what he has received without right.’’ 

In Morris v. First National Bank, 162 Ala. 301, 50 So. Rep. 137, 
26 B. L. J. 755, it appeared that one of two members of a firm was 
the cashier of the bank in which the firm account was carried. The 
bookkeeper of the firm held the position of assistant cashier in the 
bank. The partner, who acted as cashier of the bank, instructed the 
bookkeeper to draw certain checks in payment of the partner’s per- 
sonal obligations. Although these checks overdrew the firm account 
they were paid by the bank. It was held that the bank could recover 
the amount overdrawn from the other partner, notwithstanding that 
he had instructed the bookkeeper to draw checks for firm purposes 
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only. When the checks were paid they became a valid claim against 
each member of the firm, irrespective of any instructions which had 
been previously given to the bookkeeper and of which the bank had 
no notice. 

A bank may recover from its depositor the amount of an overdraft 
made by him, even though the payment was made by the bank in the 
belief that there was a sufficient sum on deposit to pay the check, and 
the true status of the account might have been ascertained without 
difficulty by an examination of the books of the bank at the time of 
the presentment of the check. James River National Bank v. Weber, 
N. D., 124 N. W. Rep. 952, 27 B. L. J. 341. The check in this 
instance was presented at the teller’s window for payment by the 
drawer himself. In the action, which the bank brought against the 
drawer to recover the amount paid on overdraft, it seemed to be the 
contention of the defendant that, because the plaintiff’s teller, by con- 
sulting the books could have learned the exact status of the defendant’s 
account, he had no right to rely on the defendant’s statement that the 
check was drawn against sufficient funds. The correctness of this 
statement depended upon whether a certain previously drawn check 
had or had not been paid. ‘‘ And it is urged,’’ said the court, “‘ that 
for this reason the payment was a voluntary one and cannot be recov- 
ered back. We are unable to uphold such contention. The facts as 
found by the trial court, and which we must accept as true, clearly 
present a case of payment of such last check through mistake on the 
part of plaintiff’s officer. Whether, as found, defendant intentionally 
and fraudulently misled plaintiff's officer we need not determine. It 
is enough that the plaintiff bank in good faith and by mistake of fact, 
parted with money to which defendant was not entitled either legally 
or morally. The facts do not present a case of the payment of money 
to adjust a disputed claim; nor do they present a case of voluntary 
payment calling for an application of the doctrine announced by the 
authorities cited in appellant’s brief. In the light of the facts found 
an implied promise on defendant’s part to repay such money arose 
immediately upon the payment by plaintiff of the last check.’’ 

A bank may also recover the amount paid out on checks drawn by 
a person who had no account in the bank, the checks having been paid 
by the direction of the president of the bank, acting without authority. 
Dowd v. Stephenson, 105 N. C. 487, 10 S. E. Rep. 1101. In the opin- 
ion it was said: ‘‘ The checks were not properly ‘overdrafts.’ The de- 
fendant did not have any deposit or credit upon which to overdraw. He 
got and had the benefit of the bank’s money in a way not authorized or 
intended by it, and very certainly it can recover that money by proper 
action.’’ 

While a bank may recover from its depositor the amount of an 
overdraft made by such depositor, the fact that a bank pays a check 
which overdraws the depositor’s account does not give the bank any 
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rights against the property in payment for which the check was given. 
Kollock v. Emmert, 43 Mo. App. 566, 24 B. L. J. 250. As was said in 
the opinion: ‘* Paying a customer’s check is not paying for the prop- 
erty the customer purchases. Itis merely paying the customer’s money 
on his order. The fact that the customer may have no money in the 
bank does not alter the matter.’’ 

Where an agent acting without authority opened an account in his 
principal’s name and overdrew the account, it was held that the princi- 
pal was not liable to the bank for the amount of the overdraft, although 
the money was used by the agent in the principal’s business. Case v. 
Hammond Packing Co., 105 Mo. App. 168, 79 S. W. Rep. 732, 21 B. 
L. J. 475. 

Though an account stands in the name of the principal and the agent 
is authorized to draw checks against it, this does not give him authority 
to overdraw the account and, consequently, if he does overdraw, the 
principal is not liable to the bank, unless he ratifies the agent’s act, or 
is estopped to deny the agent’s authority by reason of special circum- 
stances. Merchants’ National Bank v. Nichols & Shepard Co., 223 IIl. 
41, 79 N. E. Rep. 38. The defendant in this case was a corporation 
engaged in the manufacture of threshing machinery and one of its 
agencies, located at Peoria, I1l., was in charge of a manager named 
Harte. Harte opened an account inthe plaintiff bank, with the know]l- 
edge and consent of the defendant, and in its name. He drew checks 
against the account signed with the defendant’s name by him as agent. 

Shortly after opening the account he began to overdraw, but all of 
the overdrafts were covered by subsequent deposits, with the exception 
of the last one, which was created by 24 checks drawn by Harte, ag- 
gregating $1,023.60. He made monthly reports to the defendant, al- 
ways showing a balance on hand. These statements were false, for 
Harte had misappropriated the defendant’s money from time to time so 
that he did not have the cash balance shown in his reports. An ex- 
amination finally disclosed the shortage in his accounts. In the opin- 
ion it was said: ‘‘In this case there was no evidence tending to prove 
that the power to borrow money was an incident of the agency. For 
such an act as that an agent must have express authority, or some 
power must be expressly conferred upon him which cannot be otherwise 
executed. The fact that the defendant carried on the sale of its pro- 
ducts through the medium of agencies distributed over the country 
would be no ground for a conclusion that the various agents for making 
sales of machinery and collecting the proceeds were clothed with au- 
thority to borrow money.’’ 

But if the principal continually allows his agent to overdraw his ac- 
count the bank is entitled to assume that such acts are authorized and 
may hold the principal liable. Merchants & Planters’ National Bank 
v. Clifton Mfg. Co., 56 S. E. Rep. 750. 

(To be Continued.) 
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CHAPTER XII. 


The Paying Teller’s Department (Continued). - 
THE PAYEE. 


If the date, amount and signature are beyond question and the tell- 
er knows the person presenting the check for payment, he can pay out 
the amount specified, stamp the check paid and place it on his paid 
check file, or in his basket. The payee has the money and the teller 
has a voucher showing the payment. Before the payment is made the 
teller must be at least fairly certain that the maker has a sufficient 
balance to meet it. We are treating of the check itself now and will 
take up the matter of keeping track of the depositor’s balance later. 


CHECKS PAYABLE TO ORDER. 


If the teller does not know the holder of the check who is asking 
for the cash, and it is payable to order, then the troublesome question 
of identification arises. Women never seem to understand why such 
a thing is necessary; men are more reasonable, but both must be 
handled carefully. *‘ Do you know any one in this bank ?’’ is the usual 
question. If the holder does then it is simply a matter of sending for 
that employe, or the signature can be vouched for by some officer 
or teller of a neighboring bank whose signature is known to the paying 
teller. It is well to treat with caution business cards, letters and such 
documents, for the person intent on deceit finds these perhaps the 
most available. In no event does it seem wise to accept identification 
by such means, unless the amount of the check is nominal. Identifica- 
tion over the telephone is sometimes tried, but the teller that relies on 
it, takes considerable risk. If the voice of the identifier is so distinct- 
ive that the teller feels certain, sometimes on small amounts he can af- 
ford to take the risk. 

There are many means of identification, and frequently the teller 
must use his discretion. I know of one instance where a person pre- 
sented acheck drawn on the bank and in response tothe usual ques- 
tion, said he not only did not know any one in the bank, but so faras 
he knew did not know any one in town. He said he had arrived that 
morning, had run out of money and was desperate. The check, as I 
remember it, was for a little more than one hundred dollars. His gen- 
eral appearance was good and what he said rangtrue. The teller could 
doubtless have been persuaded to take a chance on a $25 check, but 
hesitated on a larger amount. He properly turned the man over to an 
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assistant cashier, so that he would be relieved of responsibility. The 
man said he had to have the money. He showed opened letters ad- 
dressed to himself and finally said: ‘‘Here, I have got it. Let me go 
back in your office.’’ There he unbuttoned his vest and showed 
his name written by a tailor on the inside of the inside vest pocket. 
He showed the same name on the inside of histrousers. He displayed 
the initials of that name embroidered on his shirt and a laundry mark 
of the initials on his undershirt. He pulled off a heavy seal ring with 
the initials engraved on the inside of it. He looked at the assistant 
cashier and said: ‘‘ If I am not the man, I am at least standing in his 
shoes. Don’t you think you can take a chance?’’ 

He got his money and there was never any trouble about the 
check. 

A man might hold a check payable to himself or order, indorse it 
and say: ‘I am the person mentioned here. Give me the money or 
prove that I am not the person.’’ The bank, however, is in the strong 
position of having possession. It therefore can insist on its demands. 
So far as the writer knows it has never been decided in court whether 
the burden of identification is on the holder of the check or the bank. 
In any event it would seem that the holder of a check, could not force 
payment. If any one is damaged by a refusal of the bank to pay under 
such conditions, it would be the maker of the check. It is hardly con- 
ceivable that a depositor could be found, who, because the person to 
whom he gave the check refused to identify himself, would bring suit, 
though depositors are made up of all kinds of humanity, and some of 
them seem to be professional troublemakers, or of that class who seize 
an opportunity of suing a bank or a prominent man because, on ac- 
count of the standing of the defendant, the plaintiff gets his name in 
the paper. 

CHECKS PAYABLE TO BEARER. 

When a check is presented payable to bearer or to a fictitious per- 
son such as cash, currency, pay roll, etc., the teller is not legally liable 
if he pays it without endorsement and without identification. Sucha 
check is negotiated by delivery. 

However, as a matter of protection the teller should require the 
person cashing a bearer check to put his name on the back. Techni- 
cally the bank has no right to demand this, but unless this is done there 
is no way to trace the hands through which such a check passes if any 
question concerning it ever arises. There may come a time when the 

‘bank will suffer a loss, unless it can find the one who cashed the check. 
This is its justification for requiring indorsement of a bearer check, 
and there seems no good reason why the presenter of such a check, if 
he is honest should object. The teller does not ask him to identify 
himself, but only to write his name. In fact, if a person refuses to do 
this reasonable thing, it is not an unfair presumption to conclude that 
he is trying to take advantage of some one and every precaution should 
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be insisted upon. Of course this applies to checks of nominal amounts 
only. If the bearer check is for a large amount, it is the part of pre- 
caution to have the person presenting it identified. The very fact that 
a large amount is payable to bearer opens it to suspicion. 

The writer knows of a case where an account was opened for seven 
hundred odd dollars. When the book was first balanced all had been 
drawn out except about fifty dollars. Shortly after receiving his can- 
celled checks the depositor came in and claimed that some three hun- 
dred and fifty dollars had been paid out on forged checks. He exhib- 
ited these checks. They were all for small amounts payable to bearer, 
and none of them had been endorsed. Upon an investigation it seemed 
clear that the checks in question had all been signed by the depositor 
himself, but in a disguised hand, his intention being to claim that they 
were forgeries. Every handwriting expert to which they were sub- 
mitted came to this conclusion and detectives reported that the man 
was a member of a gang who were equal to this kind of thing. The 
bank refused to consider the checks forgeries and refund their amount 
and the depositor sued. In the search that was commenced for 
evidence it developed that some one had handed these bearer 
checks to some mature newsboys found on the street, and would give 
them a quarter or half dollar to go in and cash them. The boys, how- 
ever, who actually cashed the checks could never be found, with the 
result that the bank had to go to trial without any witnesses except 
handwriting experts. The case was compromised, the bank being 
glad to get off with a partial payment of the amount claimed, though 
certain it was being imposed on. If these bearer checks had contained 
the names of the persons presenting them, these persons could have 
been found, and the bank would not have had to be a victim of fraud. 
Since the experience of that bank, it has never cashed a bearer check 
without requiring the name of the person presenting it. 

CROSSED CHECKS. 

In England, banks have been relieved by Parliament from the re- 
sponsibility of requiring identification. However, checks can be used 
with fully as much, if not more safety than in this country. This is 
done by simply drawing two parallel lines across the face of the check, 
and writing between them “‘& Co.’’ Suchacheck is said to be crossed 
and means it will be paid by the bank on which drawn only when pre- 
sented by some other bank. This makes it certain that it will be paid 
to the right party since the person receiving it must pass it through his 
bank. An Act of Parliament prohibits a bank from paying money over 
the counter for a crossed check. 

If the drawer of the check knows the payee’s bank, he can write the 
name of that bank between the lines. Such a check is ‘‘crossed spe- 
cially ’’ and will be paid by the bank on which drawn only to the bank 
or banker whose name is written between the lines. 

If a check in England does not have these two parallel lines across 
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its face, the bank only examines to see if it seems to be properly in- 
dorsed, and if it does, pays without further question. 


REMEMBERING THE CUSTOMER'S BALANCE. 


The paying teller must know not only the signature of every deposi- 
tor in his bank, but also the balance to the credit of each depositor. If 
he pays a check and there is not sufficient funds, the bank has an over- 
draft. This is an unauthorized loan and although every bank has to 
have some overdrafts, the bank examiners acting under the law are 
forced to criticize them as abominations. It is, of course, impossible 
for any payingteller of a large bank accurately to know the balances of 
all, depositors, especially as they are changing daily. When checks 
are presented through the clearing house, there is no reason why 
all the time necessary cannot be taken to verify any balance in doubt, 
but when the customer is waiting at the window the teller must act 
quickly. Here again the usual attitude of the depositor is unreason- 
able. He forgets that he is one of a great number of customers, or 
else thinks his account should be of such importance that the teller 
should know all about it without consulting the books. The teller 
knows that if he keeps him waiting, such an individual is liable to con- 
sider himself so outraged that he will take his account to some other 
place. The only method open to the teller is to separate, in his mind, 
the depositors into the sheep and the goats. It does not take so very 
long to learn into which class a given depositor should go. If his 
balance is always greater than the checks presented, and he is a man 
who shows by his acts that he is careful about his obligations, then the 
teller is practically safe in paying without hesitation any checks against 
his account of a nominal amount. If his balance is always an uncer- 
tain quantity, it is well to take the time to examine the ledger. If this 
man gets angry and withdraws his patronage, the bank can hardly be 
considered a loser. 

On large checks the only safe plan is for the teller to take the time 
to look at the account. If he can so entertain the customer that a rapid 
assistant can verify the balance without the depositor knowing it, so 
much the better, but even if the depositor becomes impatient the neces- 
sary time should be taken. The larger the check the greater necessity 
of caution. 

Perhaps if it were possible for the teller to look up twenty per cent. 
of the checks presented at his window, he would never overpay, but this 
cannot be done on a busy day and the teller must take legitimate 
chances. 

So far as he is able the teller should watch the daily papers and the 
court news, and get all the general information about the credit stand- 
ing of his customers he can. In this way sometimes he can be forewarn- 
ed to exercise caution. The credit department should keep him ad- 
vised about those names on the loan list, but keeping up with the trend 
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of things supplements this information with general knowledge about 
the non-borrowing depositors. 


STOP-PAYMENT ORDERS. 


A check isan order to the bank to pay a specified sum of money to 
a party named ororder. The order to pay can be revoked by the per- 
son giving it, that is the maker of the check. There are always a num- 
ber of such orders in the paying teller’s cage, and he must bear them 
in mind at alltimes. In the larger banks a dozen notices to stop pay- 
ment may be receivedin a day. A usual method of keeping track of 
them is to list them alphabetically, and place the list where it is always 
before the teller. 

Orders to stop payment do not have to be, but should be, in writ- 
ing for the protection of both the maker of the check and the bank. It 
is a good thing for the bank to have some kind of a suitable stop- 


payment form for the use of its customers. The following is a suggested 
form. 
NOTICE TO STOP PAYMENT OF CHECK. 


Gentlemen: 
Please stop payment of check No. 
, payable to | 
signed as follows: 
The undersigned hereby agrees to reimburse you for all damages, 
cost and expense to which you may be subjected by reason of refusal to honor 


said check, and to furnish due and sufficient security therefor whenever de- 
manded. 


Address 


It is to be noted that the above form contains a request to stop pay- 
ment and a brief description of the check, also an agreement to reim- 
burse the bank for any loss to which it may be subjected by refusal to 
honor the check. It is wise to have this kind of an indemnity agree- 
ment, because a check is a negotiable instrument and may have gotten 
irito the hands of a party other than the payee, who has taken it fora 
valuable consideration, in the usual course of business, without notice 
and before maturity, and thus become an innocent holder, which might 
give him certain rights against the bank if payment were refused. 

In some small banks I have seen two windows, one marked ‘‘ Pay- 
ing Teller’’ and the other “* Receiving Teller,’’ through either of 
which deposits were received and payments made. A notice of, stop 
payment seems to me one reason why payments should invariably be 
made through one window only in the small bank. The very fact that 
stop-payment orders are not frequently received im the small bank 
makes it necessary to have one particular place for them, which can- 

not be overlooked by the paying teller when he goes to his wicket to 
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pay checks. If he uses any window in the bank indiscriminately, he is 
liable to miss such notices as these. 

When a check upon which payment has been stopped is presented 
the bank should stamp across the face of the check .“‘ Payment Stopped ’’ 
and return the check to the person presenting it. If for any reason 
the drawer of the check wishes to make a duplicate, it would seem a 
wise precaution for such a check to be filled out in red ink and marked 
across its face ‘‘ Duplicate.’’ A better practice is not to use a dupli- 
cate check, but to issue an entirely new check with a different date and 
a different number. 


STOP-PAYMENT BY LEGAL PROCESS. 


The drawer of a check may stop payment of his check and so may 
the law. If the depositor’s account has been garnished, the teller 
must not pay any checks presented after the service of the writ. The 
bank may also receive such a notice of a controversy—say concerning 
the legality of the election of officers of a corporation that are signing 
checks—that the only wise course to pursue is to pay no further checks 
until all doubts are removed. Where an amount is large it is even 
wise to let the drawers under such circumstances threaten suit. The 
bank may be sure that if the question is taken into court all those in- 
terested will appear as parties or as interpleaders, and that when it 
does pay out the money, it will have the protection of a court decree. 
Experience shows that few such threats ever materialize. It is cheaper, 
and the parties find it worth while to agree and so satisfy the bank that 
it can safely pay the money. 

STOP-PAYMENT BY DEATH. 


If the paying teller has actual notice of the death of a depositor, he 
must pay none of the outstanding checks signed by that depositor. If 
he has received no notice and pays the checks, it has been generally 
held by the courts that the bank is not liable. 


PAYING OUT THE MONEY. 


In the majority of cases it might be said that the teller, though 
bearing in mind these many things described as being essential to 
passing judgment on the check, comes to an instantaneous conclusion. 
If the check is good he pays out the money and stamps the check paid. 
He is lucky, however, if he is through with the customer. The man 
or woman has stood there and said not a word until the money is 
passed through the wicket, then he or she hands it back with the 
request for bills of a different denomination. To the teller it always 
seems that this occurs most frequently on those days when the waiting 
line is longest and any delay is an annoyance. If a bank could edu- 
cate its customers to ask the tellers for the kinds of money they want 
when they present their checks, it would be a great saving of time to 
the customer as well as to the bank. 

(To be Continued.) 














The Credit Theory of Money. 


BY A. MITCHELL INNES. 


[Eprror’s Nore.—So much has been written on the subject of ‘‘ money” that a scien- 
tific writer like Mr. Innes is often misunderstood. Many economists and college professors 
have differed with the statements made in his first paper, but it seems that none were able to 
disprove lus position. Following this number there will appear a symposium of criticisms 
and replies to the first paper, and we cordially invite criticisms and replies to this his 
second paper. | 

The article which appeared in the May, 1913, number of this Journat under the title 
‘‘What is Money?” was a summary exposition of the Credit Theory of money, as op- 
posed to the Metallic Theory which has hitherto been held by nearly all historians and 
has formed the basis cf the teaching of practically all economists on the subject of 
money. 

Up to the time of Adam Smith, not only was money identified with the precious 
metals, but it was popularly held that they formed the only real wealth; and though it 
must not be thought that the popular delusion was held by all serious thinkers, still, to 
Adam Smith belongs the credit of having finally and for all time established the prin- 
ciple that wealth does not reside in the precious metals. 

But when it came to the question of the nature of money, Adam Smith’s vision 
failed him, as the contradictory nature of his statements attests. It could not have 
been otherwise. Even to-day accurate information as to the historical facts concerning 
money is none too accessible: in the day of Adam Smith, the material on which to found 
a correct theory of money was not available, even had he possessed the knowledge with 
which to use it. Steuart perceived that the monetary unit was not necessarily identi- 
fied with the coinage, Mun realized that gold and silver were not the basis of foreign 
trade, Boisguillebert had boldly asserted that paper fulfilled all the functions which 
were performed by silver. But apart from a few half-formed ideas such as these, there 
was nothing which could guide Adam Smith in the attempt to solve the problems of this 
part of his Inquiry, and, having convinced himself of the truth of his main contention 
that wealth was not gold and sjlver, he was faced with two alternatives. Either money 
was not gold and silver, or it was not wealth, and he inevitably chose the latter alterna- 
tive. Herein, however, Adam Smith came into conflict not with a popular delusion but 
with the realities of life as learnt from the universal experience of mankind. If money 
is not wealth, in the common acceptation of the word as meaning that mysterious 
‘*purchasing power” which alone constitutes real riches, then the whole of human 
commerce is based on a fallacy. Smith’s definition of money as being, not wealth, but 
the *‘ wheel which circulates wealth,” does not explain the facts which we see around us, 
the striving after money, the desire to accumulate money. If money were but a wheel, 
why should we try to accumulate wheels. Why should a million wheels be of more use 
than one, or, if we are to regard money as all one wheel, why should a huge wheel serve 
better than a small one, or at any rate a moderate-sized one. The analogy is false. 

Much has been written since the day of Adam Smith on the subject of money, and 
much useful investigation has been made, but we still hold to the old idea that gold and 
silver are the only real money and that all other forms of money are mere substitutes. 
The necessary result of this fundamental error is that the utmost confusion prevails in 
this branch of the science of political economy, as any one will see who cares to take the 
trouble to compare the chapters on ‘‘ Wealth,” ‘‘ Money,” ‘* Capital,” ‘‘ Interest,” ‘‘In 
come” in the works of recognized authorities since Adam Smith. There is hardly a 
point on which any two are agreed. 

How complete the divorce is between the experience of daily life and the teaching 
of the economists can be best seen by reading, for example, Marshall’s chapter on capi- 
tal, with its complicated divisions into national capital, social capital, personal capital, 
ete. Every banker and every commercial man knows that there is only one kind of 
capital, and that is money. Every commercial and financial transaction is based on the 
truth of this proposition, every balance sheet is made out in accordance with this well- 
established fact. And yet every economist bases his teaching on the hypothesis that 
capital is not money. 
















152 THE BANKING LAW JOURNAL 
It is only when we undérstand and accept the credit theory, that we see how per- 
fectly science harmonizes with the known facts of every day life. 

Shortly, the Credit Theory is this: that a sale and purchase is the exchange of a 
commodity for a credit. From this main theory springs the sub-theory that the value 
of credit or money does not depend on the value of any metal or metals, but on the right 
which the creditor acquires to ‘‘payment,” that is to say, to satisfaction for the credit, 
and on the obligation of the debtor to ‘‘ pay” his debt, and conversely on the right of 
the debtor to release himself from his debt by the tender of an equivalent debt owed by 
the creditor, and the obligation of the creditor to accept this tender in satisfaction of his 
eredit.* 

Such is the fundamental theory, but in practice it is not necessary for a debtor to 
acquire credits on the same persons to whom he is debtor. We are all both buyers and 
sellers, so that we are all at the same time both debtors and creditors of each other, and 
by the wonderfully efficient machinery of the banks to which we sell our credits, and 
which thus become the clearing houses of commerce, the debts and credits of the whole 
community are centralized and set off against each other. In practice, therefore, any 
good credit will pay any debt. 

Again in theory we create a debt every time we buy and acquire a credit every time 
we sell, but in practice this theory is also modified, at least in advanced commercial 
communities. When we are successful in business, we accumulate credits on a banker 
and we can then buy without creating new debts, by merely transferring to our sellers a 
part of our accumulated credits. Or again, if we have no accumulated credits at the 
moment when we wish to make a purchase, we can, instead of becoming the debtors of 
the person from whom we buy, arrange with our banker to ‘‘ borrow” a credit on his 
books, and can transfer this borrowed credit to our seller, on undertaking to hand over 
to the banker the same amount of credit (and something over) which we acquire when 
we, in our turn, become sellers. Then again, the government, the greatest buyer of 
commodities and services in the land, issues in payment of its purchasest vast quan- 
tities of small tokens which are called coins or notes, and which are redeemable by the 
mechanism of taxation, and these credits on the government we can use in the payment 
of small purchases in preference to giving credits on ourselves or transferring those on 
our bankers. 

So numerous have these government tokens become in the last few centuries, and 
so universal their use in everyday life—far exceeding that of any other species of 
money—that we have come to associate them more especially with the word ‘‘money.” 
But they have no more claim to the title than any other tokens or acknowledgements of 
debt. Every merchant who pays for a purchase with his bill, and every banker who 
issues his notes or authorises drafts to be drawn on him, issues money just as surely as 
does a government which issues drafts on the Treasury, or which puts its stamp ona 
piece of metal or a sheet of paper, and of all the false ideas current on the subject of 
money none is more harmful than that which attributes to the government the special 
function of monopolising the issues of money. If banks could not issue money, they 
could not carry on their business, and when the government puts obstacles in the way 
of the issue of certain forms of money, one of the results is to force the public to accustom 
itself to other and perhaps less convenient forms. 

As can be clearly proved by a careful study of history, a dollar or a pound or any 
other monetary unit is not a fixed thing of known size and weight, and of ascertained 








* Readers are warned that it is essential to bear constantly i in mind the definition of 
credit, as laid down in the first article. Those who are not accustomed to this literal 
use of the word ‘‘credit,” may find it easier to substitute in their minds the word 
‘“‘debt.” Both words have the same meaning, the one or other being used, accord- 
ing as the situation is being discussed from the point of view of the creditor or the 
debtor. That which is a credit from the point of view of the creditor is a debt from 
the point of view of the debtor. 


+ Modern governments, unfortunately do not limit their issues of money to the 
payment of purchases. But of this later on. 
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value, nor did government money always hold the pre-eminent position which it to-day 
enjoys in most countries—not by any means. 

In France not so long ago, not only were there many different monetary units, all 
called by the same name of livre, but these livres—or such of them as were used by the 
government—were again often classified into forte monnaie and faible monnaie, the gov- 
ernment money being faible. This distinction implied that the government money was 
of less value than bank money, or, in technical language, was depreciated in terms of 
bank money, so that the bankers refused, in spite of the legal tender laws, to accept a 
livre of credit on the government as the equivalent of a livre of credit on a Bank. 

The kings and their councillors were often puzzled by this phenomenon, and the 
consequences which flowed from it. Time and again they issued money which they 
certainly believed to be ‘‘ forte,” and declared to be so by law, and yet soon after, they 
had to avow that in some mysterious manner, it had ‘‘ devenu faible,” become weak. 

With the apparent exception of England, where the depreciation of government 
money, though considerable, was far less than on the continent, a similar situation was 
general throughout Europe; in countries in which there was a dominant bank, like 
Amsterdam, Hamburg and Venice, the higher standard being known as ‘‘bank money,” 
and the lower standard as ‘‘current money.” Out of this situation rose another inter- 
esting and important ,phenomenon:—while the wholesale trade, which dealt with the 
bankers followed the bank standard, the retail trade which dealt largely through the 
medium of the government coins, naturally followed more or less closely the govern- 
ment standard* and prices rose as that standard fell in value. In the German States, 
where there were literally hundreds of monetary standards, all called by the same name 
of Markt the history of money is particularly involved, and the fact that the retail 
trade always followed a lower standard than did the wholesale trade in the same place, 
has led historians to believe that the latter used as their standard a Mark weight of 
pure silver, while the retail trade used the Mark weight of the debased silver used in 
the coins. But this idea can be conclusively shown to be erroneous, and the ‘‘ mark of 
pfennigsilber” did not refer to the weight of the coins, but to the quantity of pfennig- 
coins (the only coins known in Germany during the greater part of the middle ages) re- 
quired to make up a money mark. ; 

As may well be imagined, much confusion usually prevailed in money matters, and 
the extreme difficulty of settling in what standard debts should be paid and contracts, 
especially as regards rents should be fulfilled, often caused serious discontent. To 
remedy this the kings of France attempted, probably with little success, to introduce by 

legislation certain rules as to the standard which should be applied to the various cases 
which might arise. 

We, who are accustomed to the piping times of peace and to long periods of pros- 
perity and government stability hardly realize how unstable a thing any given monetary 
unit may be. When we in the United States hear of the fall in the value of the paper 
of some bank or the money of some foreign government and see it quoted at a discount 
in terms of the dollar, we are accustomed to think of the dollar as an invariable unit 
and of the depreciated money as being something which has departed in value from our 
invariable standard. But when we take the trouble to study history we find that the 


* I do not wish to be understood as saying that the retail trade followed the stand- 
ard of the coins, except to the extent that they shared the fate of the king’s livre. 
Owing to the abuse of the system of ‘‘ mutations” and the attempted monetary reforms, 
it is probable that the coins often suffered not only the depreciation of the king’s livre, 
but had their own independent fluctuations. 

+ Like the livre in France, the mark was both a measure of weight and a monetary 
unit. But while the divre was never used for the weighing of the precious metals, the 
mark was the unit of weight for these metals, and this has caused German historians to 
confuse the two. How the same word came in many countries, though not in all, to be 
used for two such different purposes, we do not know. Possibly it originally only sig- 
nified a unit of any kind. Another instance of the use of the same word for two dif- 
ferent kinds of measurement is found in the word ‘‘ inch,” a measure of length, and the 
word ‘‘ounce” a measure of weight. Both these words are etymologically the same. 
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dollar of the American Government and the pound of the English Government have by 
no means always been the stable things we now imagine them to be. The English pound 
was in use in all the American colonies, and yet the pound of each differed in value from 
that of the others, and all the Colonial pounds differed from that of the mother country. 
In the early days of the American Union, the different official monies differed from the 
standard in use in business and were at a heavy discount in terms of the latter. 

The notion that we all have to-day that the government coin is the one and only | 
dollar and that all other forms of money are promises to pay that dollar is no longer 
tenable in .the face of the clear historical evidence to the contrary. A government 
dollar is a promise to ‘‘ pay,” a promise to ‘‘ satisfy,” a promise to ‘‘ redeem,” just as 
all other money is. All forms of money are identical in their nature. It is hard to get 
the public to realize this fundamental principle, without a true understanding of which 
it is impossible to grasp any of the phenomena of money. Hard, tgo, is it to realize 
that in America to-day, there are in any given place many different dollars in use, for 
the fact is not so apparent in our days as it was in former times. Let us suppose that I 
take to my banker in, say, New Orleans, a number of sight drafts of the same nominal 
value, one on the Sub-Treasury, one on another well-known bank in the city, one on an 
obscure tradesman in the suburbs, one on a well-known bank in New York. and one on 
a reputable merchant in Chicago. For the draft on the Sub-Treasury and for that on 
the bank in the city, my banker will probably give me a credit for exactly the nominal 
value, but the others will all be exchanged at different prices. For the draft on the 
New York bank I m.ght get more than the stated amount, for that of the New York 
merchant, I should probably get less, while for that on the obscure tradesman, my 
banker would probably give nothing without my endorsement, and even then I should 
receive less than the nominal amount. All these documents represent different dollars 
of debt, which the banker buys for whatever he thinks they may be worth to him. The 
oanker whose dollars we buy, estimates all these other dollars in terms of his own. The 
dollar of a first class banker is the highest standard of credit that can be obtained gen- 
erally speaking, though the standard of a first class banker in a city like London or 
New York may be worth to a provincial banker somewhat more than his own money. 
The dollar of government money in America is equal to that of bank money, because of 
the confidence which we have come to have in government credit, and it usually ranks 
in any given city slightly higher than does the money of a banker outside the city, not at 
all because it represents gold, but merely because the financial operations of the govern- 
ment are so extensive that government money is required everywhere for the discharge 
of taxes or other obligations to the government. Everybody who incurs a debt issues 
his own dollar, which may or may not be identical with the dollar of any one else’s 
money. It is a little difficult to realize this curious fact, because in practice the only 
dollars which circulate are government dollars and bank dollars and, as both represent 
the highest and most convenient form of credit, their relative value is much the same, 
though not always identical. This apparent stability of government money in our day 
obscures the phenomenon which was familiar to our forefathers. 

The one essential condition to the stability of all money by whomsoever issued is, 
as I explained in the former article, that it should be redeemable at the proper time, 
not in pieces of metal, but in credit. A credit redeems a debt and nothing else does, 
unless in virtue of a special statute or a particular contract. 

The main obstacle to the adoption of a truer view of the nature of money is the 
difficulty of persuading the public that ‘‘things are not what they seem,” that what 

appears to be the simple and obvious explanation of every-day phenomena is incom- 
patible with ascertainable, demonstrable facts—to make the public realize, as it were, 
that while they believe themselves to be watching the sun’s progress round the earth, 
they are really watching the progress of the earth round the sun. It is hard to dis- 
believe the evidence of our senses. 

We see a law which establishes in the United States a ‘‘standard dollar” of a 
definite weight of gold of a certain fineness; we see a law making the acceptance of 
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these coins in payment of debt obligatory on the creditor—a law which is cheerfully 
obeyed without question; we see all commercial transactions carried on in dollars; and 
finally we everywhere see coins (or equivalent notes) called dollars or multiples or frac- 
tions thereof, by means of which innumerable purchases are made and debts settled. 
Seeing all these things, what more natural than to believe that, when the Law declared 
a certain coin to be the Standard Dollar, it really became so; that, when we pronounce 
the word ‘‘dollar” we refer to this standard coin, that when we do our commercial 
transactions we do them, theoretically at least, in these coins with which we are so 
familiar. What more obvious that when we give or take a ‘‘ promise to pay”’ so many 
dollars, we mean thereby a promise to pay golden coins or their equivalent. 

Suddenly we are told that our cherished beliefs are erroneous, that the Law has no 
power to create a standard dollar, that, when we buy and sell, the standard which we 
use Is not a piece of gold, but something abstract and intangible, that when we ‘‘promise 
to pay,” we do not undertake to pay gold coins, but that we merely undertake to cance] 
our debt by an equivalent credit expressed in terms of our abstract, intangible standard ; 
that a government coin is a ‘‘ promise to pay,” just like a private bill or note. What 
wonder if the teacher of the novel doctrine is viewed with suspicion? What wonder if 
the public refuses to be at once convinced that the earth revolves round the sun? 

So itis, however. The eye has never seen, northe hand touched a dollar. All that 
we can touch or see is a promise to pay or satisfy a debt due for an amount called a 
dollar. That which we handle may be called a dollar certificate or a dollar note ora 
dollar coin; it may bear words promising to pay a dollar or promising to exchange it for 
a dollar coin of gold or silver, or it may merely bear the word dollar, or, as in the case 
of the English sovereign, worth a pound, it may bear no inscription at all, but merely a 
king’s head. What is stamped on the face of a coin or printed on the face of a note 
matters not at all; what does matter, and this is the only thing that matters is: What is 
the obligation which the issuer of that coin or note really undertakes, and is he able to 
fulfill that promise, whatever it may be? 

The theory of an abstract standard is not so extraordinary as it at first appears, and 
it presents no difficulty to those scientific men with whom I have discussed the theory. 
All our measures are the same. No one has ever seen an ounce or a foot or an hour. 
A foot is the distance between two fixed points, but neither the distance nor the points 
have a corporeal existence. We divide, as it were, infinite distance or space into arbi- 
trary parts, and devise more or less accurate implements for measuring such parts when 
applied to things having a corporeal existence. Weight is the force of gravity as 
demonstrated with reference to the objects around us, and we measure it by comparing 
the effect of this force on any given objects with that exerted on another known object. 
But at best, this measure is but an approximation, because the force is not exerted 
everywhere equally. 

Our measure of time isa thing to which no concrete standard can be applied, and 
an hour can never be reckoned with perfect accuracy. In countries where solar time is 
used, the hour is the twenty-fourth part of the time reckoned from sunset to sunset, 
and the standard is therefore of the roughest. But because the people who calculate 
thus live in countries where the difference between the length of a day in summer and ° 
in winter is not so great as it is further north, they feel no inconvenience from this in- 
accuracy, and indeed they do not seem to be aware of it—so strong is the force of habit. 

Credit and debt are abstract ideas, and we could not, if we would, measure them 
by the standard of any tangible thing. We divide, as it were, infinite credit and debt 
into arbitrary parts called a dollar or a pound, and long habit makes us think of these 
measures as something fixed and accurate; whereas, as a matter of fact, they are pecu- 
liarly liable to fluctuation. 

Now there is only one test to which monetary theories can be subjected, and which 
they must pass, and that is the test of history. Nothing but history can confirm the 
accuracy of our reasoning, and if our theory cannot stand the test of history, then there 
is no truth in it. It is no use to appeal to the evidence of our senses, it is useless to 
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cite laws in support of atheory. A law is not a scientific truth. The law may assert 

that a certain piece of metal is a standard dollar, but that does not make it so. The 
law might assert that the sun revolved round the earth, but that would not influence 
the forces of nature. 

Like causes produce like effects, and if governments had been able to create stand- 
ard coins having a fixed value in terms of the monetary unit, the monetary history of 
the world must have been different from what it has been. While modern historians 
deplore the wickedness of medieval monarchs who brought all sorts of evils on their 
people by their unprincipled debasements of the coinage, the kings themselves, who 
should have been pretty good judges, attributed their misfortunes to the wickedness of 
their subjects, impelled by lust of gain to clip and file the coins, and to force the 
precious metals above their official, or as the royal documents said, their ‘‘ proper 
value "—and to clip the coins, and to offer or take the coins at any but their official 
value were crimes for which severe penalties were enacted. 

The rise of the value of the gold eeus of France and the gold guineas of England, 
the latter popularly valued as high as 30 shillings though officially issued at 20 shil- 
lings may with some plausibility be accounted for on the theory that silver not gold 
was the ‘‘standard of value,” and that it is perfectly natural that gold might vary in 
terms of silver, as much as any other commodity. But how account for the fact that 
the ‘‘ gros tournois,” a coin of good silver, constantly rose in value, in spite of all the 
kings could do to prevent it, and in spite of the fact that it was being progressively re- 
duced in weight. How account for the fact that, when in the fifteenth century, the 
gulden became one of the most used of the monetary units of Germany, the gold gulden 
coin (there was no silver coin of that name) became of more value than the guiden of 
money, as used incommerce. How, above all, account for the fact that while, as I have 
said, the guinea rose in terms of shillings, so also did the shillings themselves. The full 
weight shilling of William 111, as it issued from the mint—for William I1I would never 
have been guilty of debasing the coinage—was worth more than the shilling of com- 
merce, and was snapped up by dealers and exported to Holland. ‘Ah, but,” say the 
critics, ‘‘ you have forgotten that all the shillings in circulation were clipped and filled, 
till there was not a full weight coin in the country, never had the coinage been in so 
deplorable a condition.” But if it is admitted that the rise of the value of the gold 
coins and the full weight silver coins was due to the debasement of the coins through 
clipping, then it has to be admitted that the clipped coins must have been the standard 
of value and not the full-weight coins as issued by the government. But what, then, 
becomes of the theory that the standard is fixed by government through its coinage. 
And if the standard was not fixed through the official coinage, as it certainly was not, 
who fixed the amount of metal which was to be called a shilling? The merchants? 
They certainly did not. On the contrary, they appealed to parliament for protection 
against the evil-doers who for their profit exported the full-weight silver coins. Was it 
those who secretly clipped the good coins? 1f so, the power of these evil-doers over the 
monetary standard exceeded the combined power of king and parliament and the great 
body of the merchants. The idea is too absurd for discussion. Besides the clipped 
shillings were not a standard; the price at which they should be given and taken was a 
matter of haggling between the buyer and the seller, and often gave rise to great diffi- 
culty. Indeed, just as happened frequently during the middle ages, no one knew for 
certain what was the value of the coins in his pocket. ‘* But,” say the triumphant crit- 
ies, ‘‘ you will not deny that the great recoinage act of 1696, which called in the damaged 
coins and at great expense to the government, exchanged them for a whole new issue of 
full weight coins, resulted in the re-establishment of the value of the shilling. You will 
surely not deny the rise of the value of our money was the direct result of this benefi- 
cent measure.” And the critic points to the unanimous verdict of historians. It is 
true that all historians ascribe the fall in the value of the shilling to the debased con- 
dition of the coinage and its rise to the recoinage act. But in this they only follow 
Macaulay, whose history has been characterized by a wit as the greatest work of fiction 
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in the English language. Certainly he had made no special study of the problems of 
money. 

Let us then look at the facts a little more closely. 

It is not King Jean or King Philippe or Edward or Henry who have been the de- 
preciators of money, but King War, the great creator of debts, helped by his lieuten- 
ants, plague, murrain and ruined crops—whatever, in fact, prevents debts from being 
punctually discharged. It is not recoinage acts which have been the restorers of the 
value of money, but Peace, the great creator of credits, and upon the invariable truth 
of this statement the credit theory of money must largely depend. Now, for seven 
years—from 1690 to 1697—the country had been engaged in the most costly war ever 
known to English history up to that time. The armies of the allies had to be main- 
tained largely by English subsidies, and Parliament, feeling its newly acquired strength, 
and as unable as the rest of the country to appreciate the character of the great Dutch- 
man who devoted his life to their service, doled out supplies with a stingy hand. At 
the same time a series of disastrously wet and cold seasons, which the Jacobites at- 
tributed to the curse of God on the Usurper, did great damage to agriculture. The cus- 
toms dues fell to half, and the people could not pay their taxes. The country was over 
head and ears in debt. 

Now observe. In 1694 the combatants were already exhausted, and negotiations 
for peace were unsuccessfully started. Throughout 1695, the war languished, and it 
was evident that peace was absolutely necessary. In 1696 war was practically over, and 
in 1697 peace was signed. The floating debt was funded through the agency of 
the newly founded Bank of England and foreign commerce by means of which credits 
on foreign countries was acquired, was once again able to expand. These three causes 
are amply sufficient to account for the restoration of the value of English money, and 
had there been any one at that time who understood the nature of money, he could have 
predicted with absolute certainty the disastrous effect that the creation of a huge float- 
ing debt would have on the value of money and could have foretold the healing effect 
of the peace and the funding of the debt and the return of agricultural prosperity. He 
could have saved the government the wholly unnecessary expense (small, however, when 
compared with the total indebtedness) of the recoinage act. Far from doing anything 
to alleviate the situation, the Act intensified the crisis, and it was in spite of the Act, 
not because of it, that the finances of the country gradually returned to a normal con- 
dition, : 

I must here turn aside for a moment to explain the nature of a funding of debt. I 
said in the former article: ‘‘ Hence it follows that a man is only solvent if he has tmme- 
diately available credits at least equal to the amounts of his debts immediately due and 
presented for payment. If therefore the sum of his immediate debts exceeds the sum of 
his immediate credits, the rea! value of these debts to his creditors will fall to an 
amount which will make them equal to the amount of his credits.” The same thing of 
course applies to the indebtedness of a country. 

The debts which count in the depreciation of the monetary unit are those which 
are contracted without any provision for their payment and which are either payable at 
sight as in the case of currency notes or payable at short terms and have to be con- 
stantly renewed for want of credits with which to cancel them. William’s war debt was 
incurred for the maintenance of the English armies and for the payment of the sub- 
sidies with which he had fed the allies. In 1694 the association of rich British mer- 
chants calling themselves the Bank of England was formed for the express purpose of 
providing money to pay the war expenses. They did not supply him with goid in large 
quantities, but with immediately available credits. That is to say the merchants who 
possessed or could command large credits both at home and abroad, undertook to canceh 
with their credits the debts incurred by the government, and at the same time under- 
took not to present for payment the credits which they thus acquired on the govetn- 
ment, on condition of the government paying to them an annual interest. This is what 
is meant by funding a debt or raising a loan. The immediate floating debt of the gov- 
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ernment is cancelled, so far as the government is concerned, and ceases consequently to 
affect the value of the monetary unit. In place of the load of debt clamoring for pay- 
ment, there is only the interest on the debt, probably not more than five or six per 
cent. of the capital, an amount which under normal circumstances a country has no 
difficulty in meeting. 

I have dwelt on the financial situation of 1696 for the reason that it exposes better 
than any other case with which I am acquainted the fallacies of the arguments of the 
upholders of the theory of a metallic standard. To them the standard is a little piece of 
metal, and so long as some one (any one apparently) does not reduce its size or mix it with 
dross or clip bits out of it, it must remain invariable, unless, indeed, the government 
gives forced currency to its paper notes, which are held by economists to be promises to 
pay in tbe standard metal, and which, therefore, it is maintained, fall if the promise 
cannot be redeemed. 

Now in the case under examination it cannot be argued, as did the Bullion Com- 
mittee of 1810 that the fall in the value of the pound was due to excessive issue of Bank 
of England notes, because, the Bank having just been started, there can have been no 
great circulation of notes. Nor can it be attributed to a forced currency of government 
notes, as in the case of the American war of independence or the civil war, because in 
this instance there was no government paper money. And consequently, the facts of 
the economic situation being ignored, it is attributed to the clipping of the coinage. 

Those who glibly talk of the arbitrary depreciation of the monetary unit through 
manipulations of the coinage do not realize how difficult a thing it is to carry through 
any change of a standard measure to which a people has been accustomed by long use. 
Even when the government money has become permanently depreciated and fixed at a 
lower level, bankers have, as history shows, been slow to adopt the new standard. 

Even the strongest governments hesitate to undertake the difficult task of changing 
the existing system of weights and measures. Every scientific man in England and 
America is in favor of introducing the metric system of weights and measures, and (in 
England) a decimal system of money, and the change has been preached and advocated 
for many years, but so far without success. No, to ask us to believe that the coin clip- 
pers wielded a power which enabled them to change the standard of our money is to 
overtax our credulity. Why, even smaller changes than those mentioned have been at- 
tended with great difficulties. Though in Eugland weights and measures have been 
standardized by law, local measures, local standards still linger on and are in daily 
use. It required the great revolution in France to change their standards and retail 
trade in the country is still calculated in sous, instead of the official franc and centime. 
In Egypt the peasant still divides his piastre into forty faddahs, though the faddah has 
been officially dead these many years and tke decimal millieme is the official change. 

This slight sketch of the Credit Theory of money which I was able to give in the 
space allotted to me in the May, 1913, number of the JourNnat and the summary indi- 
cation in that and the present number of the evidence in support of that theory, which 
the student of the paths and byways of history may expect to find—this must suffice for 
the present. I do not expect that conversion to the newer doctrine will be rapid, but 
the more earnestly the problems of money and currency and banking are studied, the 
more sure it is that the metallic theory of money must before many years be abandoned. 
There are literally none of these problems which can be explained on the old theory. 
There is literally no evidence which, when weighed and sifted. supports the theory of 
a metallic standard. The fact that the monetary unit is a thing distinct from the coin- 
age is no new discovery. It was pointed out by a distinguished economist, Sir James 
Steuart, who wrote before the days of Adam Smith, and among modern writers Jevons 
calls attention to the phenomenon. The frequent use of the expressions ‘‘ money of ac- 
count” and ‘‘ideal money ” in older writings shows that the idea was familiar to many. 
As the middle ages wore on, and the increase of government expenditure brought about 
a great increase in the quantity of coins, money became, naturally enough, identified 
with the coinage, which circulated in abundance when trade was good, and which dis- 
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appeared in times of distress when there was little to buy and sell. Hence arose the 
popular delusion that abundance of coins meant prosperity and the want of them 
was the cause of poverty. When the kings tried to supply the want by fresh coinages, 
the new pieces disappeared in bad times like the old, and the phenomenon could only 
be accounted for on the assumption that evilly-disposed persons exported them, melted 
them or hoarded them for their private gain, and heavy penalties were decreed against 
the criminals, who by their act plunged the country into poverty. No doubt a certain 
amount of exporting and melting took place, when the coins of high intrinsic value (a 
very small proportion of the whole), the monnaie blanche, as it was called in France, rose 
above its official value, but the absurdity of the popular outcry for more coins was well 
exposed by that fine old economist, the Sieur de Boisguillebert, who pointed out that the 
apparent abundance and scarcity of coins was deceptive, and that the amount of coinage 
was in both cases the same, the only difference being that while trade was brisk, 
comparatively few coins by their rapid circulation appeared to be many; while in days 
of financial distress, when trade was, as not infrequently happened in the middle ages, 
almost at a standstill, coins seemed to be scarce. 

The present writer is not the first to enunciate the Credit Theory of money. This 
distinction belongs to that remarkable economist H. D. Macleod. Many writers have, 
of course, maintained that certain credit instruments must be included in the term 
‘*money,” but Macleod, almost the only economist known to me who has scientifically 
treated of banking and credit,* alone saw that money was to be identified with credit, 
and these articles are but a more consistent and logical development of his teaching. 
Macleod wrote in advance of his time and the want of accurate historical knowledge 
prevented his realizing that credit was more ancient than the earliest use of metal coins. 
His ideas therefore never entirely clarified themselves, and he was unable to formulate 
the basic theory that a sale and purchase is the exchange of a commodity for a credit 
and not for a piece of metal or any other tangible property. In that theory lies the es- 
sence of the whole science of money. 

But even when we have grasped this truth there remain obscurities which in the 
present state of our knowledge cannot be entirely eliminated. 

What és a monetary unit ? What is a dollar? 

We do not know. All we do know for certain and I wish to reiterate and empha- 
size the fact that on this point the evidence which in these articles I have only been able 
briefly to indicate, is clear and conclusive—all, | say, that we do know is that the dollar 
is a measure of the value of all commodities, but is not itself a commodity, nor can it be 
embodied -in any commodity. It is intangible, immaterial, abstract. It is a measure 
in terms of credit and debt. Under normal circumstances, it appears to have the power 

of maintaining its accuracy as a measure over long periods. Under other circumstances 
it loses this power with great rapidity. It is easily depreciated by excessive indebted- 
ness, and once this depreciation has become confirmed, it seems exceedingly difficult and 
perhaps impossible for it to regain its previous position. The depreciation (or part of it) 
appears to be permanently acquired; though there is a difference in this respect between 
depreciation in terms of foreign money and a depreciation of the purchasing price of the 
credit unit in its own country. 

But while the monetary unit may depreciate, it never seems to appreciate. A gen- 
eral rise of prices at times rapid and at times slow is the common feature of all financial 
history; and while a rapid rise may be followed by a fall, the fall seems to be nothing 
more than a return to a state of equilibrium. I doubt whether there are any instances 
of a fall to a price lower than that which prevailed before the rise, and anything ap- 
proaching a persistent fall in prices, denoting a continuous rise of the value of money, 
appears to be unknown. 


s 
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That which maintains the steadiness of the monetary unit (in so far as it 7s steady) 
&ppears to be what Adam Smith calls the ‘‘higgling of the market,” the tug of war 
which is constantly going on between buyers and sellers, the former to pay as little of 
the precious thing as possible, the latter to acquire as much as possible. Under per- 
fectly normal conditions, that is to say when commerce is carried on without any violent 
disturbances, from whatever cause, these two forces are probably well-balanced, their 
strength is equal, and neither can obtain any material advantage over the other. In 
the quiet seclusion of those peaceful countries which pursue the even tenor of their 
way uninfluenced by the wars or the material development of more strenuous lands, 
prices seem to maintain a remarkable regularity for long }-eriods. 

The most interesting practical application of the credit theory of money will, I 
think, be found in the consideration of the relation between the currency system known 
as the gold standard and the rise of prices. Several economists of the present day feel 
that such a relation exists, and explain it on the theory of the depreciation of the value 
of gold owing to the operation of the law of supply and demand, a law, however, 
which can hardly be regarded as applicable to the case. 

We know how it works in ordinary commerce. If the production of a commodity 
increases at a rate greater than the demand, dealers, finding their stock becoming un- 
duly large, lower the price in order to find a market for the surplus. The lowering of 
the price is a conscious act. 

Not so, however, in the case of gold, the price of which, estimated in money, is in- 
variable; and we must seek another reason. It will, I think, be found in-the theory 
here advanced that the value of a credit on any debtor depends on an equation between 
the amount of debt immediately payable by the debtor credit and the amount of credits 
which he has immediately available for the cancellation of his debts. 

Whenever we see in a country signs of a continuous fall in the value of the credit 
unit, we shall, if we look carefully, find that it is due to excessive indebtedness. 

We have seen in the Middle Ages how prices rose owing to the failure of consecutive 
governments throughout Europe to observe the law of the equation of debts and 
credits. The value of the money unit fell owing to the constant excess of government 
indebtedness over the credits that could be squeezed by taxation out of a people im- 
poverished by the ravages of war and the plagues and famines and murrains which 
afflicted them. 

If I ath not mistaken, we shall find at the present day a precisely similar result of 
far different causes. We shall find, partly as a result of our currency systems, nations, 
governments, bankers, all combining to incur immediate liabilities greatly in excess of 
the credits available to meet them. 

We imagine that, by maintaining gold at a fixed price, we are keeping up the value 
of our monetary unit, while, in fact, we are doing just the contrary. The longer we 
maintain gold at its present price, while the metal continues to be as plentiful as it 
now is, the more we depreciate our money. 

Let me try to make this clear. 

In the previous article I explained (pp. 398-402) the nature of a coin or certificate 
and how they acquired their value by taxation. It is essential to have that explanation 
clearly in mind if what follows is to be intelligible. To begin with it will be well to 
amplify that explanation, and to present the problem in a rather different aspect. 

We are accustomed to consider the issue of money as a precious blessing, and taxa- 
tion as a burden which is apt to become well nigh intolerable. But this is the reverse 
of the truth. It is the issue of money which is the burden and the taxation which is 
the blessing. Every time a coin or certificate is issued a solemn obligation is laid on 
the people of the country. A credit on the public treasury is opened, a public debt 
incurred. It is true that a coin does not purport to convey an obligation, there is no 
law which imposes an obligation, and the fact is not generally recognized. It is never- 
theless the simple truth. A credit, it cannot be too often or too emphatically stated, 
is a right to ‘‘satisfaction.” This right depends on no statute, but on common or cus- 
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tomary law. It is inherent in the very nature of credit throughout the world. It is 
credit. The parties can, of course, agree between themselves as to the form which that 
satisfaction shall take, but there is one form which requires no negotiation or agreement, 
the right of the holder of the credit (the creditor) to hand back to the issuer of the debt 
(the debtor) the latter's acknowledgement or obligation, when the former in his turn be- 
comes debtor and the latter creditor, and thus to cancel the two debts and the two 
credits. A is debtor to B and gives his obligation or acknowledgement of debt. Shortly 
afterwards, B becomes debtor to A and hands back the acknowledgement. The debt of 
A to B and of B to A, the credit of B on A and that of A on B are thereby cancelled. 

Nothing else but a credit gives this common law right, and consequently every docu- 
ment or instrument, in whatever form or of whatever material, which gives this right 
of cancelling a debt by returning it to the issuer is a credit document, an acknowledge- 
ment of debt, an ‘‘instrument of credit.” 

Now a government coin (and therefore also a government note or certificate which 
represents a coin) confers this right on the holder, and there is no other essentially neces- 
sary right which is attached to it. The holder of a coin or certificate has the absolute 
right to pay any debt due to the government by tendering that coin or certificate, and 
it is this right and nothing else which gives them their value. It is immaterial whether 
or not the right is conveyed by statute, or even whether there may be a statute law de- 
fining the nature of a coin or certificate otherwise. Legal definitions cannot alter the 
fundamental nature of a financial transaction. 

It matters not at all what object the government has in view in issuing their tokens, 
whether its object is to pay for a service rendered or to supply the ‘*mediym of ex- 
change.” What the government thinks it is doing when it gives coins in exchange for 
bullion, or what name the law gives to the operation—all this is of no consequence. 
What is of consequence is the result of what they are doing, and this, as I have said, is 
that with every coin issued a burden or charge or obligation or debt is laid on the com- 
munity in favor of certain individuals, and it can only be wiped out by taxation. 

Whenever a tax is imposed, each taxpayer becomes responsible for the redemption 
of a small part of the debt which the government has contracted by its issues of money, 
whether coins, certificates, notes, drafts on the treasury, or by whatever name this 
money is called. He has to acquire his portion of the debt from some holder of a coin 
or certificate or other form of government money, and present it to the Treasury in 
liquidation of his legal debt. He has to redeem or cancel that portion of the debt. As 
a matter of fact most of the government money finds its way to the banks, and we pay 
our tax by a cheque on our banker, who hands over to the treasury the coins or notes or 
certificates in exchange for the cheque and debits our account. 

This, then—the redemption of government debt by taxation—is the basic law of 
coinage and of any issue of government ‘‘money” in whatever form. It has lain for- 
gotten for centuries, and instead of it we have developed the notion that somehow the 
metallic character of the coin is the really important thing whereas in fact it has no 
direct importance. We have grown so accustomed to paying taxes or any other debt 
with coins, that we have come to consider it as a sort of natural right to do so. We 
have come to consider coins as ‘‘money” par excellence, and the matter of which they 
are composed as in some mysterious way the embodiment of wealth. The more coins 
there are in circulation, the more ‘‘money ” there is, and therefore the richer we are. 

The fact, however, is that the more government money there is in circulation, the 
poorer we are. Of all the principles which we may learn from the credit theory, none is 
more important than this, and until we have thoroughly digested it we are not ina 
position to enact sound currency laws. 

One may imagine the critics saying: ‘‘ There may be something in what you say. It 
is rather curious that the government should take gold coins in payment of a debt and 
should not undertake to accept any other commodity. Perhaps, as you say, the stamp- 
ing of the coin does give it a special character, perhaps the issue of a coin may be 
regarded as the creation of an obligation, however contrary the theory may be to what 
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I have hitherto been taught. Still, I cannot altogether see things in your way. In 
any case, whatever may be the effect of the stamping of a coin, it does not alter its value 
in any way. When I present you with a sovereign or a $5 piece, I really pay my debt to 
you, because I am giving you something that is intrinsically worth that amount. You 
can melt it and sell it again for the samme amount, if you wish. What then is the use of 
making such a point of the obligation which is undertaken by the issue of a coin?” 

A similar criticism was made in somewhat different language in a review of my 
previous article. The author wrote as follows:—‘‘ Mr. Innes says that modern govern- 
ments have conspired to raise the price of gold, but in this he errs. No legislation of 
the present time fixes the price of gold or attempts to do so. England has enacted that 
a certain weight and fineness of gold shall be called a pound, the U.S. that a certain 
weight and fineness shall be called a dollar. But a pound or dollar are mere abstract 
names and have no connection or relation with value or price. * * A like quantity of 
gold by any other name will have the same value—as, for instance, bullion.” 

Now let us see on whose side the error lies. If it were true, as my critic says, and 
as many economists hold, that. all the governments of the world do is to enact that cer- 
tain weight of gold shall be called a pound or a dollar, it is certain that such a law 
would produce no effect on the market price of gold. No one would pay any attention 
to so futile alaw. But, as I have already said, the government invests a certain weight 
of gold when bearing the government stamp with extraordinary power, that of settling 
debt to the amount of a pound ora dollar. This is a very different thing from merely 
calling it by a certain name. As history however conclusively proves, even this would 
not suffice to fix the price of gold in terms of the monetary unit if the government con- 
fined itself to buying only so much gold as was required for the purpose of the coinage. 
But the English government has taken a far more important step than this. It has done 
what medieval governments never did; it has bound the Bank of England (which is 
really a government department of a rather peculiar kind) to buy all gold offered to it 
at the uniform price of £3 17s 9d an ounce, and to sell it again at £3 17s 104d an ounce. 
In other words, the bank is bound to give for an ounce of gold a credit on its books for 
£3 17s 9d, and to give gold for-credit, at a small profit of 14d an ounce. If this is 
not fixing the price of gold, words have no meaning. 

The United States government achieves the same result by a somewhat different 
method. 

The Government of the United States does not profess to buy gold. All it professes 
to do is to accept it on deposit, make it into bits called standard dollars, stamp them 
with a guarantee of weight and purity, and hand them back to the owner, or, if he 
wishes it, he will be given a certificate or certificates in place of the gold. Now I again 
wish to emphasize the fact that it is not what the government professes to do that 
matters, but what it actually does. The fact that the law regards this transaction as a 
deposit does not make it so. The transaction is not really a deposit, but a sale and 
purchase. In exchange for, each ounce of gold the owner receives in money. 
If the gold were merely taken on deposit, or for the purpose of stamping it without 
giving to the owner of the stamped metal any special right to pay his taxes with 
his gold, that is to say without investing the gold with the character of an obligation, 
without making it into money, the transaction would be a deposit, but not otherwise ; 
and the fact that the law holds the transaction to be a deposit, merely shows that the 
legislature acted under the influence of erroneous views on the subject of money. It 
could hardly have done otherwise, because the whole world had for long been a slave 
to the most absurd notions on the subject, and indeed England was one of the few coun- 
tries in which the word silver* did not come to mean money. By the seventeenth cen- 
tury the idea that gold and silver were subject to the ordinary laws of purchase and sale 
had become, if not extinct, at least so beclouded as to be as good as dead. Gold and 


*Even when the coins that once were silver were most debased, they were still 
regarded as silver in theory, though not in practice. 
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silver + did not seem to be the object of sale and purchase, being themselves, it was sup- 
posed, that for which all commodities were sold. : It is only by keeping before our mind's 
eye a truer view of the nature of money as deduced from known facts that we can realize 
the real effect to the government’s action. Let me give an illustration of the position of 
a modern government. 

When a farmer disposes of his corn to a merchant in return for money, he is said to 
have sold it. He may have received bank notes, or a cheque or coin or the merchant's 
bill or note—it matters not which. The transaction is a true sale. Now let us suppose 
that the farmer took the merchant’s note for the value of the corn and that the latter, 
instead of selling the corn for his profit, declared that it was not his intention to buy the 
corn, but merely te keep it on deposit for the owner, and that he would keep it till the 
owner or the holder of a bill presented it to be exchanged for the corn again. This 
situation of the merchant would be precisely similar to that of the Government to-day 
with respect to the purchase of gold. The farmer would deposit the money with his 
banker and would get a credit on the banker in exchange for it. There, so far as the 
farmer was concerned, the matter would end. The note would eventually find its way 
to the merchant’s banker and would be set off against his credit in the bank books. If 
he was in a very large way of business, like the government, aid great quantities of his 
notes were on the market, there would be no difficulty in getting the corn in exchange 
for a note, if any one wanted it at the price at which the merchant had received it. If 
no one wanted it at that price, it would remain on the merchant's hands and he would 
lose the whole price paid. It does not in the least matter to the farmer what view the 
merchant takes of the transaction. He has disposed of ‘this corn, and never wants to 
see it again. He has got for it what he wanted, namely money, that is all he cares 
about. The same is true with reference to the relations between the government and 
the gold miners or gold dealers. They dispose of their gold to the mint and in return 
they get money, and that is all they care about. What the government does with the 
gold, or what view they take of the transaction is immaterial. 

Now if we can conceive our merchant acting as the government does, he might, in- 
stead of keeping the corn and issuing his notes or bill, sew the corn into sacks of various 
sizes, print on the sacks the amount of money he had paid for the corn contained in 
them and then hand them back to the farmer. These sacks would then be money, and 
if such awkward money could be used they would circulate just as the notes would and 
just as our coins do. Debtors to the merchant would have the option of handing them 
back to him intact in payment of their debts or, it they wished to do so, they could use 
the corn, and the merchant's obligation would then be automatically cancelled by their 
action. The only difference between the sack of corn and the gold coin is one of con- 
venience, the one being large and unwieldy, the other small and portable. 

Now what consideration would influence the holder of the sack of corn in his de- 
cision—whether to use the corn or keep the sack intact and pay his debt with it? Obvi- 
ously he would be influenced by the market value of the corn as compared with the 
amount of debt which could be paid with the obligation. If the market price of corn 
were superior to the amount of the debt, it would be at once used as corn. If the 
market price were equal to the debt, part would be used as corn and part would, per- 
haps, for atime, be used in payment of debt; but all would before long find its way to 
the mill. If, however, the amount of the debt, as printed on the sack, were superior to 
the market value of the corn, then the sack would be kept intact and it would be 
used for paying debt. 

It would thus be easy to see from the number of sacks in circulation whether our 
merchant was buying corn at or above its market price. If he continued buying, and 
the sacks in circulation continued to increase, it would be asure sign that they were 
worth more as money than they were as corn; and when the time came, as it would in- 
evitably come—be he never so rich—when he would no longer be able to provide credits 








+ The views on the subject of gold were, however, rather mixed. 
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for the redemption of the sacks, their value would fall by the amount which he had 
paid for the corn in excess of the price at which the market could absorb it for con- 
sumption. 

This is one of the most important corollaries to the credit theory. A coin will only 
remain in circulation for any length of time if its nominal value exceeds the intrinsic 
value of the metal of which it is composed, and this is true not only theoretically but 
historically. Indeed, it is so self-evident that it might be received as axiomatic, and 
would be, had we not involved ourselves in a maze of false ideas. 

To apply this corollary to a country like America, where little gold circulates 
and the bulk is held by the Treasury against certificates, it may be stated thus:—Gold 
cannot be held for any length of time against outstanding certificates, without being 
redeemed, unless the official price at which it is taken exceeds the market value of the 
gold. Thus stated, the principle cannot be submitted to the test of history, because the 
hoarding of gold through government action is of modern growth, and since the prac- 
tice has been adopted, the price has been ruled by law, and we do not know what the 
market price is. But once we accept the principle (which can be proved historically be- 
yond any reasonable doubt) that the monetary unit is not a weight of metal, and that 
the word ‘‘price” applies equally to gold as to any other commodity, it is obvious that 
gold against which there are outstanding certificates could no more be held, if required 
by the market, than can corn or pig-iron against which there are outstanding ware- 
house certificates. The very expression ‘‘market price” means the price at which the 
**market ” will absorb the whole available supply; and it is evident that if the market 
were calling fur gold at the current price, the certificates would soon be presented for 
redemption. There is at present stored in the United States Treasury nearly a billion 
dollars’ worth of gold held against outstanding certificates, and the stock is increasing 
at the rate of about a hundred million dollars a year. It is obvious that if the official 
price of gold, the ‘‘mint price” as it is called, were not higher than its market value as 
a commodity, such a situation could no more arise than it could with any other com- 
modity. It is just as if the government bought all the eggs in the country at a given 
price and kept them in cold storage rather than sel] them at a lower price. Of course, 
a certain amount of the gold is withdrawn for consumption, because it cannot be bought 
for less than the government price, but, if gold were left to be governed by the ordinary 
laws of commerce, there can be no question but that the price would fall, to the great 
loss of shareholders in gold mines and the great benefit of the rest of humanity. 

Hence [ said in my last article that the governments of the world were holding up 
gold at a prohibitive price. 

If we believed in eggs as we now believe in gold, eggs might now be selling at a 
dollar a piece. They would pour into New York by the shipload from all parts of the 
globe. Their arrival would be hailed with delight by the financial papers, and the Sec- 
retary of the Treasury, in his annual reports, would express his satisfaction at this vis- 
ible sign of the sound financial condition of the country. Visitors would troop through 
the icy corridors of the great government vaults where the precious objects were stored, 
and would gaze with admiration on the prodigious wealth of the United States. Cus- 
tard would be a delicacy for the tables of the rich. 

Now let us return for a moment to our eccentric corn merchant, and see whether 
the peculiarity of his situation can throw any more light on the financial position of the 
United States. We shall, I think, find that it throws a flood of light on the problem of 
the rise of prices, a problem so grave that no statesman of to-day can afford to ignore a 
theory which explains simply and naturally how the phenomenon arises, and indicates 
the means of arresting its progress. 

If our merchant persisted in his singular method of business and paid a higher price 
for the corn than other merchants were willing to pay, corn would pour into his ware- 
houses, and the market would be flooded with his paper or with sacks of corn bearing 
his obligation for the amount of the purchase price. However rich he might be, his 
obligations would soon exceed the amount of his credits; the bankers would refuse to 

take his paper or his sacks at their nominal value, and they would fall to a discount. 
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In vain he would protest that his bills and sacks were good, so long as the sacks were of 
full weight and that his warehouses contained enough corn to cover the bills at the 
price at which he had bought it. The bankers would reply that the corn was not sal- 
able at his price and that he must meet his obligations in credits, not in corn. 

If this is true with reference to our merchant, it must also be true with reference to gov- 
ernment issues. If the government is really buying gold at an excessive price, and if, in 
consequence, it is issuing its obligations which are immediately payable in excess of 
its credits which are immediately available, then, its obligations must be falling 
in value. Owing to the immense power of the government, partly through its legis- 
lative power and partly through the enormous extent of its commercial and financial 
transactions, it may be possible more or less to conceal the fact. But the fact must 
be there, if we can discover it. And the fact is there in the shape of rising prices. 

First let us see whether the government is issuing obligations in excess of its 
credits. . 

From what I have said in these two articles follows the important principle that a 
government, issue of money must be met by a corresponding tax. It is the tax which 
imparts to the obligation its ‘‘ value.” A dollar of money is a dollar, not because of the 
material of which it is made, but because of the dollar of tax which is imposed to 
redeem it. 

But what do we see? The United States government issues its obligations up to 
any amount in exchange for gold, without the imposition of any corresponding taxation ; 
and the result is that there isan enormous and constantly increasing floating debt, with- 
out any provision whatever beimg made for its extinction. It is true that all the govern- 
ment paper money is convertible into gold coin; but redemption of paper issues in gold 
coin is not redemption at all, but merely the exchange of one form of obligation for another 
of an identical nature. This debt at present amounts to nearly three billion dollars, 
and, of course, increases as more and more gold is brought to the mint and returned to 
the owners stamped with the government obligation, or deposited in the Treasury against 
certificates. Of this amount, about one-third is normally in circulation. As regards 
the coins and notes in circulation, the public stands to the government in precisely 
the same relation as does the holder of a banknote to the bank. The public are de- 
positers with the government. But as regards the bulk of the coins and certificates, 
which are not normally in circulation* the public would, if the government were in the 
same position as a commercial company or a bank, clamor for payment of the debt, 
and if it were not properly paid, the debtor would be declared a bankrupt. But because 
we do not realize that the financial needs of a government do not differ from those of a 
private person, and that we have just as much right to ‘‘ payment” of a gold coin as we 
have to ‘‘ payment ” of a banknote, it does not occur to us to make any such demand on 
the government, and the coins and certificates accumulate with the banks. 

Such being the situation, there can, if the Credit Theory is correct, be no question 
but that the money of the American Government is depreciating. But it will readily 
occur to those who have read so far that, if this is the case, we should find, in accord- 
ance with the principles here laid down, that there would be to-day the same phenom- 
enon as there was in the middle ages when a similar situation arose:—namely two 
monetary standards, the higher standard being the undepreciated standard of the banks, 
and the other, with the same name as the former, being the depreciated standard of the 
government. We might, in short, expect to find two dollars, a ‘* bank dollar” and a 
‘‘eurrent dollar,” and we would then have, just as in the middle ages, two prices for 
commodities, the bank price being used by wholesale dealers and the current price, 
which would be the standard of the coinage, being used for the retail trade. We should 
then probably see the difference between the two gradually increasing, and retail prices 
rising while wholesale prices in terms of the bank money remaining more or less 
stationary. 


* Owing to the government policy of monopolizing the issue of money in small de- 
nominations, the amount in circulation increases largely at certain seasons of the year. 
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But we see nothing of all this. On the contrary, there is apparently no special 
depreciation of the government money, but a gradual rise of prices, a rise which, if it 
implies the depreciation of any money, implies evidently the depreciation of all money, 
by whomsoever issued ; and there is nothing in the credit theory, if considered by itself, 
which would lead the student to think that a general fall in the value of bank money or 
merchants’ money would follow an excessive indebtedness on the part of the govern- 
ment. 

Assuming then, that the rise of prices does indicate a general depreciation of 
money, an explanation which is accepted by most writers, and assuming that, so far as 
the government money is concerned, the depreciation is satisfactorily explained by the 
credit theory; to what are we to attribute the fact that this depreciation is not confined 
to government money, but is shared by all the money of the country. 

It must be at once admitted that much difficulty surrounds this question. The 
workings of the forces of commerce that control prices have always been obscure,and are 
not less so than they formerly were—probably, indeed. more so. The great combina- 
tions which are such powerful factors in the regulation of prices in America, and the 
great speculative finaiucial interests whose operations affect the produce markets, do not 
let the public into their secrets, if they have any. Though we may talk vaguely about 
the rise of the cost of production, increase of home consumption, tariffs, trusts, ete., 
the fact seems to be that we have very little accurate knowledge of how a rise of price of 
any particular article starts, and until we can get exact concrete information covering in 
minute detail a great number of transactions both large and small, we shail remain a 
good deal in the dark as regards the forces behind the visé of prices, whatever theory we 
cling to. Having made these prefatory remarks, I now proceed to give what seem to me 
cogent reasons for believing that a depreciation of government money, as distinct from 
bank money, must, under present circumstances, be followed by a general depreciation 
of all money throughout the country, that is to say, a general rise of prices, and not bya 
mere rise of prices in terms of government money, prices in terms of bank money remain- 
ing stationary. 

Throughout history there seems to have been a general tendency for bank money to 
follow the downward course of government money sooner or later, and the difficulty of 
drawing a sharp line between the two would necessarily be greater now than formerly, 
both owing to the fact that the depreciation of government money in our day is more 
gradual and therefore more insidious than it formerly was, and because the enormous 
quantity of government money on the market makes it a much more dominant factor in 
trade than it was in the middle ages. There are at present as I have just said, nearly 
three billion dollars of government money in the United States, and the addition of a 
hundred million a year, though a large amount in itself, is less than four per cent. of 
the whole. Moreover, while the ‘‘ mutations” in old days took place in a single day, 
when the coins might be reduced by as much as fifty per cent. in a single edict, the in- 
flation of the government. money at the present time takes place gradually day by day, 
as the gold is brought to the mint. Thus we do not realize that a depreciation is 
going on. 

Again in old days the financial straits of the governments were well known to the 
bankers and merchants, who knew too that every issue of tokens would before long be 
followed by an arbitrary reduction of their value. Under these circumstances no banker 
in his senses would take them at their full nominal value, and it was easy to draw a 
sharp distinction between government money and bank money. To-day, hewever, we 
are not aware that there is anything wrong with our currency. On the contrary, we 
have full confidence in it, and believe our system to be the only sound and perfect one, 
and there is thus no ground for discriminating against government issues. We are not 
aware that government money is government debt, and so far from our legislators real- 
izing that the issue of additional money is an increase of an already inflated floating 
debt, Congress, by the new Federal Reserve Act, proposes to issue a large quantity of 
fresh obligations, in the belief that so long as they are redeemable in gold coin, there is 
nothing to fear. 
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But by far the most important factor in the situation is the law which provides that 
banks shall keep 15 or 20 or 25 per cent. (as the case may be) of their liabilities in gov- 
ernment currency. The effect of this law has been to spread the idea that the banks can 
properly go on lending to any amount, provided that they keep this legal reserve, and 
thus the more the currency is inflated, the greater become the obligations of the banks. 
The importance of this consideration cannot be too earnestly impressed on the public 
attention. The law which was presumably intended as a limitation of the lending power 
of the banks has, through ignorance of the principles of sound money, actually become 
the main cause of over-lending, the prime factor in the rise of prices. Each new infla- 
tion of the government debt induces an excess of banking loans four or five times as 
great as the government debt created. Millions of dollars worth of this redundant cur- 
rency are daily used in the payment of bank balances; indeed millions of it are used for 
no other purpose. They lie in the vaults of the New York Clearing House, and the right 
to them is transferred by certificates. These certificates ‘‘font la navette” 
French say. They go to and fro, backwards and forwards from bank to bank, weaving 
the air, 


as’ the 


The payment of clearing house balances in this way could not occur unless the cur- 
rency were redundant. It is not really payment at all, it is a purely fictitious operation, 
the substitution of a debt due by the government for a debt due by a bank. Pay- 
ment involves complete cancellation of two debts and two credits, and this cancella- 
tion is the only legitimate way of paying clearing house debts. 

The existence, therefore, of a redundant currency operates to inflate bank loans in 
two ways, firstly, by serving as a ‘‘ basis” of loans and secondly by serving as a means 
of paying clearing house balances. Over ten million dollars have been paid in one day 
by one bank by a transfer of government money in payment of an adverse clearing house 
balance in New York 

Just as the inflation of government money leads to inflation of bank money, so, no 
doubt, the inflation of bank money leads to excessive indebtedness of private dealers, 
as between each other. The stream of debt widens more and more as it flows. 

That such a situation must bring about a general decline in the value of money, few 
will be found to deny. But if we are asked to explain exactly how a general excess of 
debts and credits produces this result, we must admit that we cannot explain. Or, at 
least, it must be admitted by the present writer that he cannot explain; though others 
with more insight into the phenomena of commerce may probably be able to supply his 
lack of knowledge. 

It is easy to see how the price of any particular commodity rises,when the demand 
exceeds the supply. It is easy to see how the money of any particular country or bank 
may depreciate, if it is known to be in financial difficulties owing to excessive indebted - 
ness. We can see the machinery at work 

But how are we to see the machinery by which prices are raised, owing to a general 
excess of debts and credits, where no one recognizes that such an excess exists, when no 
one realizes that there is any cause for the depreciation of money ? 

I am inclined to think that the explanation may be found in the disturbance of tha 
equilibrium between buyers and sellers to which I have already referred. Money is 
easier to. come by than it would be under ordinary circumstances, and, while the power 
of the buyer to obtain the highest possible price for his goods is not diminished, the de- 
sire of the buyer to pay as little as possible is lessened, his resistance is weakened, he loses 
in the tug of war. <A general spirit of extravagance is engendered, which enables the 
seller to win as against the buyer. Money really loses its value in the eyes of the buyer. 
He must have what he wants immediately, whether the price is high or low. On the 
other hand, the excessive ease with which a capitalist can obtain credit, enables him to 
hold up commodities speculatively, for a higher price. It puts a power into the hands 
of the speculator which he would not normally have. 

These, however, are mere suggestions on my part and I do not pretend that they 
supply a completely satisfactory explanation of the mechanism by which prices are 
raised. Sellers are also buyers, and buyers are also sellers, and it is by no means clear 
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why a man, in his capacity as seller should have more power one way than asa buyer 
he has in another. 

The whole subject, however, of the mechanism of a rise of prices is one which 
merits a careful study on the part of those who have a more intimate knowledge of the 
workings of commerce than the present writer can lay claim to. 

Before closing this paper, it may be useful to summarize the principal points which 
it has been the aim of the writer to bring before students of this most interesting and 
little understood branch of political economy. 

There is no such thing as a medium of exchange. 

A sale and purchase is the exchange of a commodity for a credit. 

Credit and credit alone is money. 

The monetary unit is an abstract standard for the measurement of credit and debt. 
It is liable to fluciuation and only remains stable if the law of the equation of credits and 
debts is observed. 

A credit cancels a debt; this is the primitive law of commerce. By sale a credit is 
acquired, by purchase a deb. is created. Purchases, therefore, are paid for by sales. 

The object of commerce is the acquisition of credits. 

A banker is one who centralises the debts of mankind and cancels them against one 
another. Banks are the clearing houses of commerce. 

A coin is an instrument of credit or token of indebtedness, identical in its nature 
with a tally or with any other form of money, by whomsoever issued. 

The issue of money is not an exclusive privilege of government, but merely one of 
its functions, as a great buyer of services and commodities. Money in one form or 
another is, in fact, issued by banks, merchants, etc. 

The depreciation of money in the middle ages was not due to the arbitrary debase - 
ment of the weight and fineness of the coins. On the contrary, the government of the 
middle ages struggled against this depreciation which was due to wars, pestilences and 
famines—in short to excessive indebtedness. 

Until modern days, there never was any fixed relationship between the monetary 
unit and the coinage. 

The precious metals are not a standard of value. 

The value of credit does not depend on the existence of gold behind it, but on the 
solvency of the debtor. 

Debts due at a certain moment can only be off-set against credits which become 
available at that moment. 

Government money is redeemed by taxation. 

The government stamp on a piece of gold changes the character-of the gold from 
that of a mere commodity to that of a token of indebtedness. 

The redemption of paper money in gold coin is not redemption at all, but merely 
the exchange of one form of obligation for another of an identical nature. . 

The ‘‘ reserves of lawful money” in the banks have no more importance than any 
other bank asset. 

Laws of legal tender promote panics. 

The governments of the world have conspired together to make a corner in gold 
and hold it up at an excessive price. 

The nominal value of the dollar coin exceeds the market value of the gold of which 
it is made. Coins can only remain in circulation for any length of time if their nominal 
value exceeds their intrinsic value. 

The issue of coins in exchange for gold at. a fixed and excessive price, without pro- 
viding taxes for their redemption, causes an inflation of government money, and thus 
causes an excessive floating debt and a depreciation of government money. 

Large reserves of ‘‘lawful money” in the banks are evidence of an inflation of the 
government currency. 

The inflation of government money induces a still greater inflation of credit 
throughout the country, and a consequent general depreciation of money. 

The depreciation of money is the cause of rising prices. 


Savings and Investment Department. 
By W. H. KNIFFIN, JR. 


BONDS AS CREDIT INSTRUMENTS. 


The Property Risk. 
FIFTH PAPER. 

In an address some years ago, one of the best informed real estate 
men in New York City, in speaking of mortgage loans said: ‘‘ Every 
mortgage should be taken with a foreclosure in mind. The paramount 
question should be: What will I do with this property if I have to bid 
it in to protect my loan?’’ This is a pertinent question and applies to 
bond investments as well as mortgage loans. What can you do;—what 
will you do, if the debtor does not pay as agreed? 


INCOME—SAFETY—PERMANENCY. 

The cautious investor desires, first, a reasonably high income, and 
in periods of high cost of living demands the highest return consistent 
with safety ; secondly, assurance that the principal of his debt will be 
returned to him when and as promised ; thirdly, permanency—that is, 
he wants to know that his income is assured for a reasonably long 
time, either because of the satisfactory income, or to escape the neces- 
sity of reinvestment, perhaps in a period of high prices. Given his 
choice of the three qualities, he doubtless would prefer the certainty 
of principal payment. Government bonds are more safe than profit- 
able; some industrials more profitable than safe; while other bonds 
may be both safe and profitable, but subject to call generally at a fixed 
price after a fixed date, and therefore speculative as to maturity. 

Municipal bonds, and those of certain railroads and corporations, 
come nearer the ideal in these respects, in that the income is reasonably 
large, the security ample and the term of life a matter of selection. 
The certainty of interest payment can be determined by examination 
of the past record of the issuer. Certainty of redemption is for the 
future to demonstrate. Prompt and regular payment of interest indi- 
cates not only willingness, but ability to pay, good business ‘methods, 
and augurs well for the future, although in a case such as that of the 
City of Atchison, (mentioned in the December number of the 
BANKING LAW JOURNAL) this sign may sometimes fail. It is obvious 
that no matter how willing a debtor may be to pay his obligations, or 
how good the intent with which he incurred them, in case of default, 
if he has no property, the debt cannot be collected by any process of 
law. Good faith and able management avail nothing to the creditors 
if tangible assets do not exist. 

The question arises then, in every credit transaction: What if this 
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man cannot or will not pay? Will the law help out in the difficulty ? 
Only if there be seizable property. 


THE MORTGAGE—AN ANCIENT DOCUMENT. 


It is said that the mortgage form of security dates back to the time 
of Babylon. Such documents are still existent, and for thousands of 
years men and corporations have pledged their property to assure pay- 
ment of their obligations, and the mortgage form is perhaps the most 
common form of security known. “‘ 1 will pay,’’ says the debtor under 
this form of security, ‘‘and if I do not, here is my property.’’ 

We have seen that government and municipal bonds are supported 
by taxing power. In but few instances are specific properties pledged, 
these pledges being in the form of public revenues such as tobacco and 
salt taxes, customs duties, etc., and the lien is on the income rather 
than on the property. The Government owns public buildings, lands 
of vast extent, navy yards, ships, etc., yet who would want a battleship 
to satisfy a debt? As well give a hungry man a picture of a loaf of 
bread! The city of New York owes $1,293,939,417 (Oct. 31, 1913) 
and owns parks, buildings, docks, water systems, bridges and schools, 
worth vastly more, and yet who would take and who could use these 
properties so well as the municipality itself ? Cut Central Park up in- 
to building lots and you depreciate property on all sides; for Fifth 
Avenue pays for the ‘‘ view”’ and the doctrine of ‘‘ ancient lights ’’ isa 
factor to consider. 

We have seen that no citizen can sue a state; and, whatever prop- 
erty the state may own, the bondholder is powerless to invoke the law 
to collect his debt, if his debtor will not pay. A savings bank man 
particularly well versed in bond matters said to the writer recently, 
that he would favor making all state bonds legal for New York sav- 
ings banks, provided the states would make provision for being sued 
in case of nonpayment of their debts. 

In a recent circular, a bond house made bold to say that the 
entire property of a municipality is pledged for the payment of its 
debts; meaning that the municipal is a first lien on the real estate 
comprising the municipality. It went so far as to say that the bonds 
came ahead of recorded mortgages and taxes. While this is true in a 
very limited sense, the lien is upon the taxes rather than upon the 
property taxed. 

In the New England states judgments against municipalities are 
not enforced by mandamus, but in a mode peculiar to those states. 
By the common law of the New England states, derived from im- 
memorial usage, the estate of an inhabitant of a county, town, terri- 
torial parish, or school district, is liable to be taken on execution on a 
judgment against a corporation.* This puts the New England obliga- 
tions quite apart, in a class by themselves, distinct and superior to all 





* Dillon, Municipal Corporations, p. 1027. 
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other classes of corporate loans. By the law of 1903, school district 
bonds in New Jersey issued under the terms of the School Act, are 
secured by lien on all the real estate and personal estates of the dis- 
trict. We knowof no circumstances other than these under which any 
class of municipal bonds enjoys what is virtually mortgage security. t 

In a city like New York the tangible and salable property is liable 
to be a more potent factor than in smaller places. For instance the 
water system of New York has cost over $200,000,000, and the rentals 
are sufficient to pay all charges and establish a sinking fund. This 
property would easily sell to a private corporation (with the privilege 
of supplying New York with water) for the cost of construction, and 
prove a profitable investment. Likewise the dock and subway prop- 
erties. Such self-sustaining properties are generally considered as in- 
vestments and not debts. On the other hand Mobile, Alabama, has 
dock bonds which represent a purchase-money mortgage given for the 
wharves ; but the rentals being insufficient to support and retire the 
issue, the Legislature has created a special tax of 4 of one per cent. 
of the city’s taxable property to insure payment. Memphis, Tennessee, 
has bonds representing a mortgage on its markets. The samecity has 
mortgaged her parks, and her school bonds are secured by lien on the 
school properties.* While there are a few such isolated examples of 
mortgage lien security back of municipal bond issues, railroad issues 
are quite generally a lien of some sort on the realty. Should default 
occur, the principal does not, in municipal issues, immediately become 
due, as in the case of corporation bonds, and foreclosure and sale or 
readjustment of the debt, follow ; but mandamus proceedings to compel 
a tax levy is the usual course. 


THE VOTERS’ AUTHORIZATION. 


The law generally requires that when a municipal issue is author- 
ized, either by the voters or the administraticn, a tax shall be 
ordered levied on the taxable property sufficient to pay the inter- 
est and principal as it comes due. In fact a bond issue is generally 
held not to be a binding obligation unless the means for its payment is 
authorized when the issue is voted upon. The voters not only author- 
ize the work to be done; the expenditure of funds raised by the bond 
issue, which bonds shall bear a stipulated rate of interest, and mature 
on certain dates; but also authorize the levy of taxes to provide for 
the interest and principal of the bonds. 

And in order that the authority may come from those who must, in 
the order of things, pay the debt, only owners of property appearing on 
the last assessment roll are allowed to vote on the proposition. 

The lien operates somewhat as follows: The taxpayers authorize 
the issue and the tax levy to pay the debt. If the levy is not made, 


~ +Chamberlain, Principles of Bond Investment, p, 200. 
* Chamberlain, p. 200. 
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the officials may be compelled to make the proper assessment. If the 
taxes are not paid, the property may be sold for taxes according to law, 
and out of the proceeds the obligation is met. Therefore, in the last 
analysis, the property is liable, but only through the taxing power, 
properly applied. 

It is obvious, of course, that the greater the resources, the easier it 
is to pay the debt. A country like the United States with vast natural 
resources, and a light debt, will find the burden easier to bear than a 
country like France with the largest debt in the world; or even a rich 
country like Mexico with however light a debt, but an unsettled polit- 
ical condition. 

A city like Albany, New York, finds it easier to borrow on a 4% 
per cent. bond than does New York on a like basis, largely because 
Albany’s debt is about three per cent. against nearly ten per cent. for 
New York and therefore comparatively easy to carry. Binghamton, 
N. Y., claims her water system is worth $2,000,000 and there are no 
bonds out against it. The property, moreover, to be of value as a 
security for bond issues must have an earning power, and not simply 
exist as a pleasure-giving or rent-saving proposition. New York had 
salable property to the value of $686,000,000 in 1904, of which $270,- 
000,000 was revenue-producing, the receipts being 12 per cent. of the 


entire revenue, the bulk being water revenue. Chicago’s debt is but 
one-quarter the value of the municipal property; Harrisburg, Pa., 
twice. In Colorado Springs the municipal property is worth twice the 
bonded debt, and 80 per cent. of the property and 90 per cent. of the 
debt is water debt, so the city is practically debt free.* 

Consider the property value back of a railroad bond issue where the 
debt is, as in the case of the Illinois Central, but $37,000 per mile in 


‘ 


contrast with the Erie, ‘* plastered all over with mortgages ’’ and whose 
debt is not only uncomfortably large ($99,000 per mile) but so com- 
plicated that hardly an expert can tell just what the security is; where 
mortgage is superimposed upon mortgage until the dictionary is ap- 
pealed to, to find a new name for a contemplatedissue. Or what value 
there would be back of a million.dollar issue of the Lackawanna Rail- 
road whose present debt is but $330,000, or no debt at all! Investors 
are prone to forget that back of every safe debt there must be value of 
some sort, or its equivalent, and only realize the importance of these 
principles when bankruptcy demonstrates their truth. 


«Chamberlain, p. 197. 
(To be Continued.) 





IF INQUIRIES ano CORRESPONDENCE 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DEPOSIT OF CHECK PAYABLE TO ADMINISTRATOR. 


Editor Banking Law Journal. , January 12, 1914. 
DEAR StR:—We should like information, if you have it, and citations of author- 
itv on the following questions: 

A check (like the one enclosed) plainly written as payable to John Doe as ad- 
ministrator of the estate of A. B., is presented to a bank. It is indorsed by the 
person as administrator of the estate of A. B. and then personally.. This check, of 
a large denomination, is deposited, with other funds, on J. Doe’s individual de- 
posit slip to his personal account. The next day J. Doe pays this bank indebted- 
ness to about the amount of the check, all personal debts. One of the clerks re- 
ceived the deposit. The treasurer of the bank, which was a savings bank, received 
the payments and figured up the interest on the various notes and received J]. Doe’s 
individual check therefor. 


tonne 191.. No.. 
—— SAVINGS BANK & TRUST CO. 58-106 


Pay to the order of $5,000 


Five Thousand DoLLaRs 


In a suit to recover trust property, is the actual notice of the trust fund from 
the description on the check to the receiving clerk constructive notice to the treas- 
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urer who received, for the bank’s own credit, a part of this trust fund, and notice 
to the bank? 


Is the notice to the clerk, found in the bank’s place of business, notice to the 
bank? 


Will you give us your opinion, backed by authorities? Yours truly, 

D., TREASURER. 

Answer:—In our opinion, under the circumstances the bank is not 
entitled to retain the sum paid to it as against the beneficial owners 
of the trust fund. 

The case of American Trust & Banking Co. v. Boone, 102 Ga. 202, 
29S. E. Rep. 182, 40 L. R. A. 250, is one which seems to be very 
closely in point. Briefly the facts were these: One Cooper was the 
administrator of an estate, among the assets of which was an insur- 
ance policy for $5,000. A check for this amount, payable to him as 
administrator, was deposited by him in his individual account in the 
defendant bank, the American Trust & Banking Co. He stated at the 
time to the bank’s officer that he was the sole heir of the estate, which 
statement was untrue. He had become indebted to the bank in the 
sum of $1,910.74, which obligation was evidenced by promissory notes. 
The bank, claiming to act under instructions from him, charged this 
amount against his account. 

In holding that the bank could not retain this money as against its 
rightful owners, the Court made the following observations: ‘' Every 
person is presumed to have the intention of discharging whatever duty 
the law may cast upon him. It is therefore presumed that a trustee 
will faithfully administer the trust, and will not misappropriate the 
funds of the estate which are committed to his care. When a trustee 
deposits money in a bank, the bank has a right to assume that the 
money so deposited will be applied by the trustee to the proper pur- 
poses under the trust; and, acting upon this assumption, it may law- 
fully pay the checks.drawn by the person depositing the money, 
whether signed in his representative capacity or not., But while this 
is true, if it actively aids the trustee in misappropriatirg the fund, 
and especially if it participates in the misappropriation, and receives 
the fruits of such misappropriation by obtaining payment of a debt 
due it by the trustee in his individual capacity, the bank would be 
liable to the true owners of the fund for the amount thus wrongfully 
appropriated by it to its own uses. Munnerlyn v. Augusta Sav. Bank, 
88 Ga. 333, Morse on Banks and Banking, 3rd Ed., Sec. 317. Where 
a debt thus paid was created before the trust funds were deposited, 
and the fact that such funds were impressed with the trust was known 
to the bank by entries upon the check which was delivered to it, the 
fact that the depositor made statements to the bank that he was the 
real owner of the fund, and the bank acted upon such statements, 
would not relieve the bank from its liability to the true owner of the 
fund when it appeared that such statements were not true.’’ 

The following decisions also bear upon the point presented: Clem- 
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mer v. Drovers’ National Bank, 157 Il]. 206, 41 N. E. Rep. 728; 
Bundy.v. Town of Monticello, 84 Ind. 119; Shepard v. Meridan Nat. 
Bank, 149 Ind. 532, 48 N. E. Rep. 346; First National Bank v. Greene 
(Ky.) 114S. W. Rep. 322; First National Bank v. Eastern Trust & 
Banking Co. (Me), 79 Atl. Rep. 4; Nehawka Bank v. Ingersoll, 2 
Neb. (Unoff.) 617, 89 N. W. Rep. 618; Jamison v. Howard Lockwood 
& Co., 26 Misc. Rep. 730, 56 N. Y. Supp. 1085. 

As to the question whether notice to the clerk receiving the deposit 
that the check deposited represented trust funds operated as notice 
to the bank, it is a general rule that notice te an agent is notice to the 
principal. This rule, however, is not applicable unless the notice has 
reference to business in which the agent is engaged under authority 
from the principal and is pertinent to matters falling within that au- 
thority. Furthermore, the application of the rule must be limited to 
knowledge or information coming to the agent in transacting the busi- 
ness of his principal and is not extended to knowledge or information 
acquired by him while acting outside the scope of his agency or while 
engaged in other business than his principal’s. The application of the 
rule, of course, must be made inthe light of facts surrounding the 
particular transaction in hand. Under certain circumstances a deposit 
would be entirely outside the authority of the agent receiving it, and 
knowledge acquired by him in such a transaction would nct bind the 
bank. For instance a deposit made with a bank messenger at a place 
away from the bank would certainly be in no way binding on the bank. 
But, it may be observed that the receiving teller is not the only bank 
officer whom the law recognizes as being authorized to receive de- 
posits. It has been held that a bank is bound by a deposit, made 
with the paying teller, found behind the counter, employed in the 
bank’s business, at his request, it appearing that in the absence of 
the receiving teller other officers acted in his place. East River Nat. 
Bank v. Gove, 57 N. Y. 597. 


RIGHT OF BANK TO RECOVER MONEY PAID ON 
FORGED DRAFT. 


Editor Banking Law Journal. Topeka, KANn., January 23, 1914. 

DEAR SiR :—Will you kindly give us vour opinion on the following case: 

A. B. Jones, a stranger to us, comes and wants us to telegraph some money to 
his wife, who is in Santa Fe, New Mexico. We wire as follows; ‘‘ First National 
Bank, Santa Fe. We will honor draft Mrs. A. B. Jones, $800.”’ 

We do not know Mrs. Jones and do not know her signature. After we cash 
the draft it is discovered that proper party does not draw the money at Santa Fe, 
and that signature of Mrs. Jones is a forgery. Can we come back on the bank at 
Santa Fe for the amount of draft ? Yours very truly, CASHIER. 


Answer:—lIt is a general rule of law that a drawee is bound to know 
the signature of his drawer and that if he pays a draft, purporting to 
be drawn by one authorized to draw upon him, and it afterwards de- 
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velops that the signature is a forgery, the drawee cannot recover from 
the innocent party to whom the payment was made. The reason usual- 
ly given for this rule is that it is impracticable for the indorsee or hold- 
er of a bill of exchange to know or learn whether the signature of the 
drawer is genuine and that the drawee has the best opportunity and 
means of knowing or learning that fact. But, whatever may be the 
reason of the rule, and in spite of the fact that it has been strongly 
criticized from time to time, it is well supported by the authorities. 
Under this rule it has been held that a drawee bank, which paysa forged 
check cannot recover the amount from the bank to which the payment 
was made, even though the latter bank has not paid out the entire 
amount to the forger. Dedham National Bank v. Everett National 
Bank, 177 Mass, 392, 59 N. E. Rep. 62, 18 B. L. J. 277. 

Not only is a bank required to know the signatures of its depositors, 
but it must know who are and who are not depositors. Thus, where a 
bank paid a check, the pretended drawer of which was not a depositor, 
it was held that it could not recover the money from the party to whom 
the payment was made. Salt Springs Bank v. Syracuse Savings Inst., 
62 Barb. (N. Y.) 101. 

A drawee is not authorized in relying on the indorsement of the 
personpresentingthe billasawarranty ofthe genuineness of thedrawer’s 
signature, for the drawee is the proper person to pass on the question 
as to whether or not the signature of the drawer isa forgery. Cherokee 
National Bank v. Union Trust Co., Okla., 125 Pac. Rep. 464. The 
indorser warrantsthe genuineness of thedrawer’ssignature to all subse- 
quent holders in due course, but the drawee is not a holder in this sense. 
Farmers & Merchants’ Bank v. Bank of Rutherford, 115 Tenn., 64, 
88 S. W. Rep. 939, 

The rule which precludes a bank from recovering the money it has 
paid on a check or draft bearing a forged signature has been less strict- 
ly enforced by the recent decisions of several jurisdictions than former- 
ly. The courts have looked into the circumstances surrounding the 
transaction and, where certain conditions have been found, the drawee 
bank has been permitted to recover. The conditions referred to usual- 
ly have to do with the conduct of the party presenting the instrument 
or receiving it from the forger. Whether or not the rule laid down by 
these decisions has application in the present instance cannot be said, 
since the circumstances under which the Santa Fe bank took the forged 
draft are not set forth in the above inquiry. 

Thus it has been held that the drawee bank can recover the money 
paid on a forged check or draft where the party to whom payment was 
made contributed to the success of the fraud by his own negligence, or 
where his conduct had a tendency to mislead the drawee,the latter being 
freefromnegligence. Woods v.Colony Bank, 114Ga.683,40S.E.Rep.720. 
Where the holder of a check presented it to the drawee bank, after ac- 
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quiring knowledge of facts calculated to arouse suspicion that it was 
not genuine, without disclosing such facts, and was told by the teller 
of the drawee bank that he doubted its genuineness and would pay the 
check only on condition that the holder indorse it, which the holder did, it 
was held that the bank could recover the money paid upon discovering 
that the check was a forgery. First National Bank v. Ricker, 72 II1., 
439, 24 B. L. J. 954. 

In one case the rule is laid down that a person receiving money from 
a bank upon a check purporting to be drawn by one of its depositors, 
but the signature on which is forged, is not entitled to retain the same, 
except upon the following combination of facts. first, that the payee 
was not negligent in receiving the check; second, that the payor was 
lacking in due care in paying the same; andthird, that upon the payor’s 
action the payee has changed his position or would be in a worse con- 
dition if the mistake were corrected than if the payor had refused to 
pay the check upon presentment.. American Express Co. v. State Na- 
tional Bank, 27 Okla. 824, 113 Pac. Rep. 711, 28 B. L. J. 391. 

There is a line of decisions which holds that the drawee of a forged 
bill, who has paid the same, may upon discovery of the forgery, re- 
cover the money from the party to whom it was paid, even though the 
latter is a holder in due course, providing the latter has not been mis- 
led or prejudiced by the failure of the drawee to detect the forgery at 
the time of presentment. In one instance a trust company, which had 
paid several checks bearing the forged signatures of one of its deposit- 
ors, was allowed to recover the money under the following circumstances. 
The checks were forged by a servant of the depositor and were cashed 
for him by the defendant, one Tum Suden. Suden indorsed and col- 
lected the checks. In allowing the trust company to recover the amount 
which it had paid Suden, the latter was placed in no worse position 
than if the company had discovered the forgeries at the time of present- 
ment andrefused payment, for at that time Suden had already advanced 
the cash on the checks. Williamsburgh Trust Co. v. Tum Suden, 120 
N. Y. App. Div. 518, 105 N. Y. Supp. 355, 24 B. L. J. 629-30. 

Many of the decisions on the right of a drawee bank to recover back 
the money it has paid on a forged check turn on the question whether 
the bank or person to whom the check was paid made proper inquiry 
at the time of receiving the check as to its validity, or took it from a 
stranger without investigation as to his identity or the genuineness of 
the check. By some of the authorities it is declared that the fact that 
a bank receives a check or draft from a stranger and does not communi- 
cate that circumstance to the drawee bank is not sufficient to render it 
liable to the drawee,where the latter pays the check and afterwards dis- 
covers it to be a forgery. Commercial & Farmers’ Nat. Bank v. First 
National Bank, 30 Md. 11, 19 B. L. J. 256, 24 B. L. J. 949. 

On the other hand it is held,and apparently by the weightofauthority, 
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that a bank, which cashes a check for a stranger, is bound to make 


_ reasonable inquiry as to his identity and a reasonable attempt to as- 


certain whether or not the instrument is valid, and that, by indors- 
ing it, or presenting it, or putting it into circulation, the bank im- 
pliedly represents that it has performed this duty. In these cases it is 
held that the rule requiring a bank to know its drawer’s signature does 
not apply and the drawee is allowed to recover the money it has paid 
on a forged instrument. Woods v. Colony Bank, 114 Ga. 683, 40S.E. 
Rep. 720. 


SALE OF RIGHT TO VOTE CORPORATE STOCK. 


vditor Banking Law Journal. Kansas, December 31, 1913. 

DEAR Srr:—Can a proxy to vote stock be legally sold for a consideration or 
transferred without a consideration, for a definite period of time, or to be termi- 
nated by some contingency or terminated by the sale of the stock itself? That is, 
would a sale or transfer of a proxy for such time, providing the stock was not sold, 
be legal and binding? Respectfully yours, VICE-PRESIDENT. 

Answer.—In our opinion the above transaction is invalid and illegal. 
That a sale of the right to vote corporate stock is not favored by the 
law is indicated by the fact that it is forbidden by statute in some 
states, as in New York, where it is made a misdemeanor for any stock- 
holder to sell his vote, or to issue a proxy for any sum of money or 
thing of value. 

There is no such provision in the Kansas statutes. The following 
are the sections of the Kansas statutes, which apply to voting at 
stockholders’ meetings: 

$1698. Private corporations may be created by the voluntary asso- 
ciation of five or more persons for the purpose and in the manner 
mentioned in the following sections of this article and amendments 
thereto. Every member or stockholder in such corporations may vote 
in person or by proxy. 

$1743. The stock of any corporation created under this act shall 
be deemed personal estate, and shall be transferable only on the books 
of the corporation in such manner as the by-laws may prescribe ; and 
no person shall at any election be entitled to vote on any stock, unless 
the same shall have been standing in the name of the person so claim- 
ing to vote, upon the books of the corporation, at least thirty days 
prior to such election; but no shares shall be transferred until all pre- 
vious assessments thereon shall be fully paid. 

In the recent case of Bache v. Central Leather Co., N. J., 81 Atl. 
Rep. 571, decided in 1911, it was said: ‘I am of the opinion that it is 
unlawful, and a gross violation of the public policy of this state, to per- 
mit or contract for a separation of the voting power of corporate stock 
from its ownership. If a stockholder executes a proxy, the person to 
whom it runs is the stockholder’s agent, and he must vote in accord- 
ance with the instructions given either openly or tacitly to him by the 
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real owner of the shares. The agency is of such a character that it 
may be abrogated by the appearance of the shareholder in person at the 
meeting, or by the execution of a subsequent proxy which would can- 
cel the former one; the whole situation being entirely under the con- 
trol of the stockholder himself. The situation as to the stock complain- 
ed of in this case is very different. Here the stockholder has divested 
himself of the right to vote at stockholders’ meetings and has sold the 
right or given it away to persons who may vote it wholly in opposition 
to his wishes, and thus, the power to appoint a proxy degenerates 
from a scheme for the best method of conducting the business of the 
company into a mere device for maintaining the control. The real 
stockholder, at the stockholders’ meetings, has a right to have the other 
real stockholders present in person or by proxy for the purpose of con- 
sidering the well-being of the company. This result is not reached when 
the contest is one which is waged merely for control without regard to 
the best interests of the corporation.’’ And in Harvey v. Linville 
Improvement Co., 118 N. C. 693, 24 S. E. Rep. 489, the court said: 
‘“The power to vote is inherently annexed to and inseparable from the 
real ownership of each share, and can only be delegated by proxy, with 
the power of revocation.’’ 

The case of Smith v. San Francisco & N. P. R. Co., 115 Cal. 584, 
47 Pac. Rep. 582, 35 L. R. A. 309, while it holds that a separation of 
the voting power of stock in a corporation from its ownership is not 
illegal or against public policy, contains language which indicates that 
a sale, such as is referred to in the above inquiry, would not be upheld. 
The following is quoted from the opinion: ‘‘Neither is it illegal or 
against public policy to separate the voting power of the stock from its 
ownership. * * The right to appear by proxy implies, of itself, that 
the voting power may be separated from the ownership of the stock ; 
and unless the authority of the proxy is limited by the terms of his ap- 
pointment, he is necessarily required to use his own discretion in any 
vote that he gives. Being the agent of the stockholder he is required to 
use this discretion in behalf of his principal ; but he is at liberty to use 
his own discretion as to the means by which his principal’s interest will 
be best subserved. The cases in which it has been said that the stock- 
holder could not divest himself of the voting power of his stock, and 
that it should not be separated from the ownership of the stock, were 
cases which involved either the sufficiency of the agreement by which 
the voting power was transferred, or the validity of the purpose for 
which the power was to be exercised. * * The stockholder cannot 
separate the voting power of his stock by selling his right to vote for a 
consideration personal to himself alone, any more than he could agree, 
for the same consideration, to cast the vote himself; and an agreement 
with others to appoint a proxy upon the same consideration would be 
equally invalid.’’ 


 —— 
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A WELL-DESERVED PROMOTION. 


It is seldom that the Journat is able to record a promotion in banking circles 
so well deserved as that of John R. Washburn, of the Continental & Commercial 
National Bank of Chicago. Mr. Washburn, who for many years has been an assist- 
ant cashier was, at a recent meeting of the directors, promoted to the head of the 
list. The immediate cause of the change was the retirement of vice-president 
Schroeder on account of ill health. Mr. Washburn has long been a prominent figure 
among the local banking fraternity having been connected with the old Continental 
National long before it absorbed the Bankers and Commercial National Banks—ir. 
fact was looked upon as the ‘‘ right-hand” man of President Reynolds. He was 
always recognized as an executive of superior qualifications and his good judgment 
enabled him to see and promptly take advantage of any important changes in the 
economic situation. In fact he was looked upon as an invaluable adviser, and there 
is no doubt that his ability and integrity are largely responsible for his recent ad- 
vancement, which goes far to prove that ability is recognized in banking as well as 
any other business. 


AMERICAN BANKERS ASSOCIATION CHEQUES. 


E. B. Wilson, Publicity Manager for the Bankers’ Trust Company of New York 
City, is sending out a handsome booklet for the purpose of advertising the A. B. A. 
cheques which are redeemed by the Bankers Trust. Any bank which desires to 
sell these cheques is supplied with postals, signs and all the printed matter neces- 
sary to properly advertise the same, and newspapers are furnished with cuts and 
reading matter explaining the advantages of using them and also what bank sup- 
plies them. They are certainly a great convenience, especially to travelers and no 
one who intends to travel, whether in this country or abroad, should fail to have a 
supply of A. B. A. cheques. With them, one can travel the world over, for they 
are current everywhere; and although it is but a comparatively short time since 
they came into use, bankers, and the public generally, are recognizing their great 
value and usefulness. 


WOMEN BANK PRESIDENTS. 


Japan claims to have the first woman bank-organizer and president in the 
world, but there are others. In the United States, women are not only presidents 
of banks but are filling the office of vice-president, cashier and assistant cashier in 
banks. At one time, a woman succeeded her deceased husband, who was president 
of a national bank in one of the Western states, and filled the office with great ability. 
Mrs. S. Dean is now president of the First National Bank of Adams, Minn., and 
other cases could be cited if necessary. 

According to a writer in the ‘‘ Japan Magazine,” Mrs. Kin Seno is the first 
woman to organize and manage a bank in Japan. This bank is located in Tokyo 
and is styled the Seno Bank of Commerce with a capital of 500,000 yen, and com- 
menced business a little over a yearago. Mrs. Seno, the president, is over 70 years 
old. Her adopted son is manager and his wife and children are the principal 
stockholders. She is the life of the institution and not only president in name but 
in every other sense, for nothing of any financial importance is done except by her 
approval and under her direction. The first year’s business was so successful that 
a dividend of over 6 per cent. has been paid. 
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ANNUAL BANQUET OF NEW YORK CHAPTER. 


The thirteenth annual banquet of New York Chapter, American Institute of 
Banking, took place at the Hotel Astor on the evening of February 7. Although 
‘* thirteen ” is sometimes considered an unlucky number, the exception proved the 
rule, in this case, for it-was not only one of the largest but one of the most success- 
ful reunions the Chapter has ever given. After the menu had been thoroughly dis- 
cussed—and of that, it can truly be said it was one of the finest—the president, O. 
Howard Wolfe, briefly addressed the Chapter, referring to the large increase in 
membership which now numbers 2,214, being the largest local organization in the 
Institute; also the fine work it is doing and the great benefits to be derived from 
the opportunities it offers for banking and financial education, closing with an 
appeal to all bank men who are not members to come and be one with them. 

Governor Glynn, of New York State, was expected to be present and address 
the members, as also Hon. William A. Prendergast, Comptroller of the City of New 
York, but both being unavoidably detained, sent letters of regret. James G. 
Cannon, president of the Fourth National Bank of New York, who has always 
been greatly interested in Institute affairs having, at different times, offered pre-— 
miums for efficiency in certain classes of work, also sent a letter, deeply regretting 
his inability to be present. 

H. J. Dreher, president of the American Institute of Banking, told of the 
work the national organization was doing with a membership now aggregating 
15,000 alert, intelligent, optimistic and progressive men, banded together for the 
purpose of their intellectual and material development. In passing, he compli- 
mented New York Chapter upon its fine personnel and predicted even greater 
results for it in the future. Mr. Dreher is assistant cashier of the Marshall & Ilsley 
Bank, Milwaukee, Wis. 

Other speakers were Hon. Julius M. Mayer, Judge of the U. S. District Court 


in New York City and Rev. S. Parkes Cadman, pastor of Central Congregational 
Church, Brooklyn. 


MISSOURI BANKERS ASSOCIATION. 


The twenty-fourth annual convention of the Missouri Bankers Association will 
be held in St. Louis, May 19 and 20. Headquarters will be at the Southern Hotel. 
According to the preliminary notice sent out by the genial and all around secretary. 
W. F. Keyser, it is confidently expected that it will be not only the largest but 
most interesting gathering since the association was organized. Eminent speakers 
will address the convention on the important questions which are confronting the 
banking world at the present time, and nothing be left undone to make it in ever: 
sense a success. 


THE BUSINESS OUTLOOK, 


‘+ Bradstreet’s,” of February 21, is optimistic as to business conditions saying ip 
part: 

Optimism as to the future is unimpaired, industrial operations are expanding at 
an encouraging rate, the gait of production in several. leading lines having been 
considerably speeded up; high-grade bonds continue to receive a good reception 
from investors, retail trade in winter apparel has been stimulated by heavy snow- 
storms and zero weather, the coal trade has been benefited, and fall-sown wheat, 
apparently uninjured thus far, is in excellent condition and gives promise of an 
enormous yield if it goes to maturity without further untoward developments. On 
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the other hand, inclement weather, particularly in the east, has impeded shipments 
and stiffened prices of some commodities, while in that and in some other zones, 
especially in the west, adverse weather conditions, really the first of the season, 
have kept visiting buyers out of the markets and affected road sales to some extent. 
Consequently, new buying does not present the keen edge that was expected, but 
the season is early yet; house and road business is coming along in relatively favor- 
able volume, and in its proportions trade probably exceeds that of this time last 
year, when things were onthe up-grade. Although there is no rush in buying, and 
while some sections manifest conservatism in taking on large commitments for the 
future, it is significant that dealers are quite exigent in their demands for prompt 
shipments of certain textiles. 


SCHOOL SAVINGS BANKS. 


It is gratifying to note that the School Savings Bank movement is making 
great progress at the present time. One of its most active and earnest advocates is 
Mrs. Sara Louisa Oberholtzer of Philadelphia, who, although not the pioneer, is 
doing most effective work along educational lines. In a recent number of ‘‘ Thrift 
Tidings,”’ which is published monthly by Mrs. Oberhoitzer, is much interesting in- 
formation tending to show how the movement is spreading. For instance: In 
Elmira, N. Y., the school children have already laid aside over $25,000; in Port- 
land, Oreg., the system was inaugurated October 21, 1913, and on December 12, 
over $500 had been received and deposited, and many more similar items showing 
the progress and generalinterest manifested. Besides the monthly, Mrs. Oberholtzer 
has also compiled an 8-page folder called ‘+ Thrift Maxims,” containing 258 maxims 
each one of which is not only educational but, taken as a whole, forms one of the 
most convincing arguments in favor of saving that has ever been published. It is 
designed especially to appeal to school children, and even children of larger 
growth may profit from its perusal. 

At the request of the U. 8. Commissioner of Education, a special bulletin, that 
will appear early in the coming Spring, is being prepared for the Bureau on School 
Savings Banks. The ‘*‘ Maxims” are furnished at the rate of $5.00 per hundred, 
and bankers should have them on hand to distribute to their present or prospective 
customers. They are a safe and paying investment. 





TO REDUCE ITS CAPITAL. 


A special meeting of the stockholders of the Fourth National Bank, of New 
York City, has been called for March 19, to consider a recommendation of the di- 
rectors to reduce the capital stock from $5,000,000 to $3,000,000. In a notice to 
the stockholders President Cannon says in part: 


‘*In November, 1909, this bank by a vote of its shareholders increased its 
capital stock from $3,000,000 * * to the amount of $5,000,000, of original stock, 
with surplus of an equal amount besides undivided piofits. Since this increase of 
stock the business of the bank has largely expanded, and the bank has earned and 
continued its dividends at the former rate of 8 per cent. It is the opinion of the 
directors, however, that present conditions no longer require so large a capital and 
surplus. After the reduction shall have been approved by the stockholders and also 
by the Comptroller of the Currency and Federal Reserve Board or Organization 


Committee, it is proposed that the same shall be carried into effect on April 1, 
next.” 
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REVISING THE BANKING LAWS OF NEW YORK. 


The commission, which was appointed last winter to revise the banking laws 
of New York State, has made public the first pait of the report to be submitted to 
the Legislature. Some of the more important changes proposed are as follows: 

RESERVE REQUIREMENTS. 

1. Eighteen per centum of the aggregate of demand deposits if such bank has 
an office in a borough with a population of two millions or over in any city. In 
banks so located, twelve per centum of such aggregate shall be maintained as re- 
serves on hand, and the remaining six per centum of such aggregate, not mentioned 
as reserves on hand, may be maintained as reserves on deposit. 

2. Fifteen per centum of the aggregate of demand deposits, if such bank is 
located in a borough with a population of one million or over and less than two 
millious, in any city. In banks so located, te. per centum of such aggregate, not 
mentioned as reserves on hand, shall be maintained as reserves on hand, and the 
remaining five per centum of such aggregate may be maintained as reserves on 
deposit. f 

5. Twelve per centum of the aggregate of demand deposits if such bank is 
located elsewhere in the State. In banks so located, four per centum of such aggre- 
gate shall be maintained as reserves on hand and the remaining eight per centum of 
such aggregate, not mentioned as reserves on hand, may be maintained as reserves 
on deposit. 

At least one-half of the reserves on hand shall consist of gold, gold bullion, 
gold coin, United States gold certificates or United States notes; and the remainder 
shall consist of any other form of currency authorized by the laws of the United 
States, other than Federal reserve notes. 

If any bank shall have duly become a member of a Federal reserve bank, it may 
maintain as reserves on deposit with such Federal reserve bank such portion of its 
total reserves, not required by this article to be maintained as reserves on hand, as 
shall be required of members of such Federal reserve bank. 


TRUST COMPANIES. 
Forty-three sections are devoted to laws governing trust companies, the powers 
of such institutions being described in great detail. The reserve requirements are 
as follows: 


1. Fifteen per centum of the aggregate of demand deposits if such trust com- 
pany has an office in a borough with a population of two millions or over in any city. 
Ten per centum of such aggregate shall be maintained as reserves on hand, and the 
remaining five per centum of such aggregate may be maintained as reserves on 
deposit. 

2. Thirteen per centum of the aggregate of demand deposits, if such trust com- 
pany is located in a borough with a population of not less than one million, and not 
more than two millions, in any city, and has not an office in a borough specified in 
subdivision 1 of this section. In trust companies so located, eight per centum of 
such aggregate shall be maintained as reserves on hand, and the remaining five per 
centum of such aggregate may be maintained as reserves on deposit. 

3. Ten per centum of the aggregate of demand deposits, if such trust company 
is located elsewhere in the State. In trust companies located in cities of the first 
and second class but not falling within subdivisions one or two of this section, four 
per centum of such aggregate shall be maintained as reserves on hand, and the 
remaining six per centum of such aggregate may be maintained as reserves on de- 
posit. In trust companies located in cities of the third class and in incorporated 
and unincorporated villages, three per centum of such aggregate shall be maintained 
as reserves on hand, and the remaining seven per centum may be maintained as re- 
serves on deposit. 

SAVINGS BANKS. 


A number of important changes are recommended in the chapter on savings 











184 THE BANKING LAW JOURNAL 


banks relating to dividends, guaranty fund, liability of trustees and extra divi- 
dends. The principal changes are as follows: 


1. Every savings bank shall regulate tae rate of dividend not to exceed five 
per centum per annum upon the deposits therewith, in such manner that depositors 
shall receive as nearly as may be all the earnings of the savings bank after transfer- 
ring to its guaranty fund the amount required by section 255 of this article, and 
such further amounts as the trustees may deem it expedient and for the security of 
the depositors to transfer, to the guaranty fund which, to the amount of ten per 
centum of the amount due its depositors, the trustees shall gradually accumulate 
and hold. 

3. A savings bank shall not 


(c) Declare, credit or pay dividends on any deposit for a longer period than 
the same has been deposited; provided, however, that deposits made not later than 
the tenth business day of the month commencing any semi-annual dividend period 
or the third business day of any month, or withdrawn upon one of the last three 
business days of the month, ending any quarterly or semi-annual dividend period, 
may have dividends declared upon them for the whole of the period or month when 
they were so deposited or withdrawn; and provided further that if the by-laws so 
provide, accounts closed between dividend periods may be credited with dividends 
at the rate of the last dividend, computing from the last dividend period to the 
date when closed. 

4. Whenever any dividend shall, except as hereinafter provided, be declared 
and credited in excess of profits earned and appearing to the credit of the savings 
bank since the last declaration of dividends, after making the deduction for ex- 
penses, for amortization and for the guaranty fund as provided in sections 246, 
254 and 255 of this article, the trustees voting for such dividend shall be jointly 
and severally liable to such savings bank for the amount of such excess so declared 
and credited. 

PRIVATE BANKERS. 

The chapter on private bankers divides them into two classes, namely, those 
who pay interest on deposit balance of (a) less than one thousand dollars, if such 
private banker is engaged in business in a city of the first class having a population 
of over one million, or (b) less than five hundred dollars, if such private banker is 
engaged in business in any other city of the State; provided, however, that in cities 
of the third class a deposit balance, within the meaning of this section, shall not 
include separate deposits of two hundred dollars or more for which certificates of 
deposit are given at the time of the receipt of such separate deposit, and those who 
receive money on deposit for safekeeping or for transmission to others or for any 
other purpose in such sums that the average of the separate deposits so received by 
such private bankers during any twelve successive months * * is less than five hun- 
dred dollars. 

Every such private banker shall maintain total reserves against his aggregate 
demand deposits, as follows: 

1. Twenty per centum thereof if such private banker is engaged in business as 
a private banker in a city of the first class. 

2. Ten per centum thereof if such private banker is engaged in business as a 
private banker in any other city. If any private banker shall fail to maintain his 
total reserves in the manner required he shall be liable for the assessment provided 
for in the act. 


<< 
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OBITUARY. 
BENJAMIN M. FAIRES. 

Benjamin M. Faires, vice-president of the Fourth Street National Bank of 
Philadelphia, died on February 2, after a brief illness. Mr. Faires was born in 
Philadelphia in 1855, and was the son of John W. Faires, a prominent educator. 
After receiving his preliminary education in his father’s school, he entered the 
University of Pennsylvania in 1871. He was forced to leave college, however, one 
year later because of prolonged illness. While in the University he was the winner 
of several prizes for proficiency in his studies. 

Mr. Faires began his banking life in 1872, his first position being in the corres- 
pondence department of the Bank of North America. When the Fourth Street 
National Bank was opened on October 4, 1886, he accepted a position there. In 
March, 1896, he was appointed assistant cashier, and made vice-president of the 
bank in 1901, holding that position up to the time of his death. He also held many 
responsible positions in the banking business and was one of the first men to travel 
in the interests of Philadelphia banks. He was also instrumental in securing the 
passage of the half-holiday law for the benefit of bank clerks. 


For several years he was a member of the Executive Committee of the Penn- 
sylvania Bankers’ Association. He was a member of the Orpheus Club, of the 
Union League, the Bachelors’ Barge Club, the Merion Cricket Club and the 
Racquet Club. He was treasurer of the Down Town Club, and a member of the 
New England Society of Pennsylvania, the Presbyterian Historical Society and the 
Penns ylvania Society. 


i) 
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WILLIAM H. DUNWOODY. 


In the death of William H. Dunwoody, Chairman of the board of directors of 
the Northwestern National Bank of Minneapolis, Minn., the banking fraternity has 
not only lost one of its prominent members but Minneapolis is called upon to mourn 
the loss of one who has, for over forty years, been identified with the commercial, 
financial and industrial development of that city. And the best of all is that he 
was in every sense a true American, being descended from an ancestry which has 
been identified with this country even prior to the Revolutionary War. 

Of Scotch parentage, he was born in the village of Westtown, Pa. Like many 
others who have since become prominent, his boyhood days were spent on his 
father’s farm. At the age of 18 he went to Philadelphia and entered the office of 
an uncle who was engaged in the flour and grain commission business. Being 
anxious to be in business for himself, at the age of 23 the firm of Dunwoody & 
Robertson, flour merchants, was organized, of which he was the senior member. 
His familiarity with the business caused him to look closely into the sources of 
supply and production and he was not long in deciding that his future field of oper- 
ation must be in the great Northwest wheat-growing section. So, taking Horace 
Greeley’s advice: ‘‘Go West, young man, go West,’’ he selected Minneapolis ; and 
in 1869 at the age of 28 years he located there, making it his permanent home. 

In 1871 the firm of Tiffany, Dunwoody & Co., wasorganized. They owned the 
‘* Arctic ’’’ mill, although Mr. Dunwoody was also principal owner and manager of 
the ‘‘Union ’’ mill. In fact, from that time he was closely identified with the 
great milling industries of Minneapolis, and it was chiefly through his energy that 
the new roller process, now so common, was adopted in Minneapolis before it was 
taken up elsewhere. 

He first became prominent in financial circles in 1876, when he was elected a 
director of the Northwestern National Bank, succeeding William Windom who be- 
came Secretary of the Treasury. He was successively vice-president, president and 
at the time of his death chairman of the board, and also vice-president of the Min- 
nesota Loan & Trust Co. He was also one of the organizers of the Minneapolis 
Chamber of Commerce, President of the Minneapolis Society of Fine Arts, of the 
St. Anthony & Dakota and St. Anthony Elevator companies and of the Barnum 
Grain Company, vice-president of the Washburn-Crosby company and a director of 
the Great Northern Railway Company. 

He was, and rightly called, one of the great ‘‘ Captains of Industry ’’ of which 
there are so few. And yet, withal, he was of a gentle nature and disposition, 
never harsh or unjust in criticism, but always sympathetic and kind to his business 
associates, especially to the younger element who had grown up with him in his 
various business enterprises. 
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INVESTMENT ITEMS. 


‘THE FIRST NATIONAL BANK, of Boston, 

Mass., has issued a chart in connection with 
its monthly letter, showing the increase in the 
number of stockholders in New England cor- 
porations since 1904, notwithstanding the 
decrease and passing of dividends in a number 
of the standard issues. Regarding this the 
letter says: 


For a long time New England investment 
securities have featured the investment mar- 
ket. One standard issue after another has re- 
duced or passed its dividend and declined 
drastically in the market. Railroads, public 
utilities, industrials and mill shares have fig- 
ured in the depreciation with about equal 
importance. 

Nevertheless, taking American Telephone, 
Boston Elevated, Boston & Maine, and New 
Haven as typical, stockholders in New England 
corporations in 1913 were more numerous than 
ever before, as shown by the chart on the next 
page. 

The stockholders of these representative 
companies from the latest available figures 
numbered 92,692 in 1913, a record figure, reg- 
istering increases of 8.8% over 1912, and 137¢ 
over 1904. Stockholders are increasing faster 
than the combined share capitalization, which 
increased only 106% in the decade. It is in- 
teresting to note that the average number of 
shares per stockholder of the combined com- 
panies, has decreased from 70 in 1904 to 60 in 
1913, indicating the broader distribution. 





THE FOURTH NATIONAL BANK of New 

York says in part, in its February letter: 

‘¢ The world-wide lowering of interest rates 
within the last two weeks has been one of the 
most striking money market developments of 
recent years. It testifies not only to the excep- 
tionally strong banking position in many cf the 
European capitals where a year ago real ten- 
sion existed, but it shows, also, that the strain 
upon credit is much less acute than it was and 
that there is no longer uneasiness over the 
possibility of serious political complications 
abroad which, only a few months ago, was an 
important factor in unsettling the minds of 
investors on the other side. The rather ex- 
traordinary demand for high-grade investment 
securities at New York and London, especially, 


also reflects definite restoration of confidence. 

‘* Two of the most striking developments con- 
tributing to the recovery of the security mar- 
kets were President Wilson’s tactful utter- 
ances regarding anti-trust legislation and the 
remarkable success of the New York State 
$51,000,000 44 per cent. loan operation. The 
President’s message evidently supplied what 
was needed in the way of assurance that no 
vindictive procedure would be adopted, but 
that everything would be done by the Ad- 
ministration to bring about helpful co-opera- 
tion between the Federal Government and the 
business interests of the country. The Pres- 
ident has made his position very clear and the 
thing to remember is that with the Govern- 
ment working in conjunction with the corpor- 
ations to build up business and with those 
corporations understanding just what is neces- 
sary to be done to comply with the law, a new 
order of things is at hand. These conditions 
are so different from what many people antici- 
pated they would be as to make it possible for 
business men to take fresh courage and to put 
through projects which had been indefinitely 
abandoned.” 





THE NATIONAL CITY BANK, of Chicago, 

says in its February letter: ‘Within the last 
few days there has been an_ extraordinary 
movement toward easier money conditions in 
practically all of the world’s great markets 
and in the United States especially a very dis- 
tinct broadening of the inquiry for high grade 
securities. Nearly all of the buying has been 
confined to securities of real merit, for the pub- 
lic has recovered from its mania for an abnor- 
mally high income return in disregard for 
safety of principal and careful management. 
For the first time in several months, therefore, 
investors everywhere are showing a dispositicn 
to purchase high grade securities. In this 
way a large portion of the semi-annual divi- 
dend fund has already been reinvested.although 
the surplus available for employment is still 
unusually large for this season of the year. It 
is to be hoped that this movement will con- 
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tinue so that the deadlock in the security 
markets will be relieved and most of the money 
still held back will be advanced in support of 
worthy enterprises. That will be of immense 
advantage to the whole country, for many 
projects have been abandoned or indefinitely 
postponed owing to the inability to secure the 
necessary capital.” 


BANK PUBLICITY. 

The subject of ‘‘ Bank Publicity ” is to-day 
recognized as one of great importance, espe- 
cially to the large banking houses in principal 
cities. It has not been so many years ago that 
it was considered undignified for a bank to seek 
any kind of publicity, particularly through an 
advertisement. It was then, that dingy bank- 
ing rooms, decorated with cobwebs of several 
years’ gathering, were symbolical of solidity 
and strength. But with the advent of the 
modern banking house, came the desire to have 
it known thatsuch and such a bank had erected 
a new bank building, and was equipped to 
handle the business of other banks, firms and 
individuals more expeditiously and economi- 
cally than its neighbors. And it was realized 
that the best, quickest and most economical 
way of having this become known generally, 
was through the free use of printer’sink. This, 
in turn, created a field for certain classes of 
journals, that contained enough matter of in- 
terest to the banking fraternity, to induce 
banks to subscribe for them. Thus the two 
interests grew in common, until to-day it is 
considered as essential for a banking institu- 
tion to keep its name before the people, par- 
ticularly the class from whom a bank may 
obtain business, as it is for any line of mercan- 
tile business to advertise its wares. 

So important has the subject of bank pub- 
licity become, that many of the large banking 
institutions in the large cities have a regularly 
organized publicity department, with expe- 
rienced publicity men in charge. It was the 
manager of the publicity department, of one 
of the largest banking institutions in New 
York, that conceived the idea of a Bank Pub- 
licity Association, Mr. E. B. Wilson, of the 
Bankers’ Trust Co. Mr. Wilson is the presi- 


dent of and largely responsible for the progres. 
the association has made. 

Mr. Wilson has, on several occasions, invited 
the publishers of the financial periodicals to 
attend the meetings of the association for an 
interchange of views on the subject of bank 
publicity. At the last meeting, on January 
23rd, several publishers addressed the meeting 
and expounded their views on bank publicity. 
Too much credit cannot be given Mr. Wilson, 
for the developing of a friendly spirit be- 
tween the banks and the publishers. He be- 
lieves much can be accomplished by co-opera- 
tion and he should receive the encouragement 
due him from the banks as well as the pub- 
lishers. 

Mr. Wilson recently contributed an article 
to ‘* Printers Ink,” in which he shows how the 
bankers have awakened to the importance of 
being business, rather than professional, men 
and how the progressive banker realizes the 
importance of advertising his banking business 
through legitimate advertising channels. 


THE FEBRUARY MONTHLY LETTER of 

the Mechanics-American National Bank of 
St. Louis, says in part: ‘* General business is 
picking up, and people throughout this sec- 
tion are feeling more hopeful about the future. 
This distinct change in sentiment has been 
based largely on the reassuring statement from 
Washington respecting the attitude of the ad- 
ministration toward the great corporations and 
business combinations, and on the benefits 
which are expected to follow the organization 
of the new federal reserve banking system. 
Business men are still proceeding cautiously, 
however, and are showing great prudence 
about making future commitments. But. the 
buying power of the country is enlarging 
gradually, and because of the low stocks of 
merchandise the small merchant is being heard 
from with frequent orders for fresh supplies. 
The undertone to trade is good, and the out- 
look is more reassuring than it has been at any 
time for a year past. 

‘* There is no very large unemployed class in 
this vicinity. Many of the mercantile estab- 
lishments of this city are doing an excellent 
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business and the important retail concerns, al- 
though showing a falling off in the movement 
of winter merchandise, are handling a large 
enough business to indicate that the average 
wage earner is still in fairly comfortable cir- 
cumstances. If the railroads secure an increase 
in freight rates, as appears at this time to be 
probable, there will be a further revival in 
business, as a large number of projects involv- 
ing heavy commitments will have to be taken 
up and pushed vigorously.” 


‘THE FEBRUARY 15th Letter of KNAUTH, 

NACHOD & KUHNE, international bankers, 
is accompanied by a selected list of high-grade 
bonds which they are offering to their custom- 
ers. Among them &re the Southwestern Divi- 
sion first mortgage Balto. & Ohio R. R. Co. 
34s, price 92 and interest, to yield 4.40%; St. 
Louis, Peoria & Northwestern first mortgage 
5s of the Chicago & Northwestern Railway 
Company, price 106 and interest, to yield 
4.65%; New York & Westchester Lighting Co. 
5% debentures of Consolidated Gas Co. of 
New York, price 100 and interest, to yield 5¢; 
5% Equipment Trust bonds, series ‘‘ G,” of the 
Virginia & Southwestern Railway Co., price 
according to maturity to yield 4.75¢ and 
10-30 year sinking Fund 5¢ bonds of Republic 
Iron & Steel Co., price 934¢ and accrued in- 
terest, to yield 5.45%. The letter also has this 
to say on the investment situation: 


Within the last four weeks there has been 
an unusual revival of confidence in the invest- 
ment markets of the world. This has been 
based on the general relaxation in money rates 
and, in the United States especially, on the 
feeling that the political outlook is more con- 
ducive to the making of long term investments 
than has been the case at any time in three 
years. Theinvestmentinquiry in WallStreet has 
been the best that has been seen since the panic 
period, and the broad buying of securities by 
genuine investors has been suggestive of a defi- 
nite turn for the better in investment affairs. 
This recovery has been orderly, sustained, and 
conservative, being founded, in part. on public 
recognition of the factors calculated to justify 
the gradual reinvestment of unemployed funds, 
referred to in our last monthly letter. 


Under the title of ‘* The Passport to Com- 
fortable Travel,” Knauth, Nachod & Kuhne 
have put out an attractive booklet which de- 


LAW JOURNAL 


scribes their system for supplying travelers 
with convenient funds by means of this firm's 
letters of credit and travelers’ checks, well- 
known throughout the world, having been in 
use for several decades. A copy of the booklet 
will be sent to any of our readers who apply 
to the firm, 15 William Street, New York. 


THE FEBRUARY LETTER of the PEOPLES 

NATIONAL BANK of Pittsburgh, says of 
the commercial conditions in the Pittsburgh 
district: By comparison with December, when 
contraction proved to be much greater than 
was appreciated at the time, there has been 
improvement in the month just closed. By 
comparison with January, 1913, the showing 
for January, 1914, was unfavorable. At this 
time a year ago a buying movement by the 
railroads made its appearance, and a little 
later in the year this buying was increased by 
the necessities of the roads and of county and 
state authorities to repair damage caused by 
the floods in the Ohio Valley. As a result, 
business generally in this district was stimu- 
lated by activity in the steel trade. 

The outlook in the steel trade has been im- 
proved by easy monetary conditions, which 
foreshadow financing that will furnish new 
capital for long-deferred needs. Thus far the 
improvement has been more sentimental than 
actual. The spirit of hopefulness has been 
strengthened by President Wilson’s reference 
to the railroad situation, which seems to im- 
ply a desire for the prosperity of this import- 
ant interest and an intent to forward its ad- 
vent. When it is stated that the Pennsylvania 
Railroad System alone pays approximately 
$90,000,000 a year for materials for its own 
use, a better appreciation may be had of the 
magnitude of business which the railroads of 
the country bring to other producers. 

The coal trade has continued to withstand 
the reaction better than other basic industries; 
but even the coal trade, and particularly that 


part of it which supplies steam-users and coke 
producers, has suffered a large falling off in 
tonnage. 

Other minor industries of this district are 
tunning on reduced time, and are husbanding 
orders in hand with the view to holding intact 
working organizations. 
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RESERVE AGENTS APPROVED IN JANUARY. 


The following banks were approved as Reserve Agents in January: 

Irving National Bank, New York, for Safety Fund Nat. Bank, Fitchburg, 
Mass.; Swedish-American Nat. Bank, Jamestown, N. Y.; First Nat. Bank, Perry, 
Okla. 

Chatham & Phenix National Bank, New York, for First Nat. Bank, Duluth, 
Minn. 

Liberty National Bank, New York, for Commonwealth Nat. Bank, Kansas City, 
Mo.; Third Nat. Bank, Pittsburgh, Pa. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Telluride, 
Colo.; First Nat. Bank, Laurium, Mich. 

Seaboard National Bank, New York, for First Nat. Bank, Pikeville, Tenn. ; 
Campbell Nat. Exchange Bank, Campbell, Tex.; First Nat. Bank, Linden, Tex. 

Hanover National Bank, New York, for Central State Nat. Bank, Memphis, 
Tenn.; First Nat. Bank, Sparkill, N. Y.; First Nat. Bank, Albright, W. Va. 

Fourth National Bank, New York, for National Bank of Mattoon, Mattoon, 
[l\.; National Bank of Commerce, St. Paul, Minn.; Lebanon Nat. Bank, Lebanon, 
Tenn. 

National Park Bank, New York, for Citizens Nat. Bank, Wheeling, W. Va.; 
Anglo & London-Paris Nat. Bank, San Francisco, Cal.; First Nat. Bank, Cle 
Elum, Wash. 

American Exchange National Bank, New York, for Progressive National 
Bank, Summit, Miss. 

Continental & Commercial National Bank, Chicago, for Kenmare Nat. Bank, 
Kenmare, N. D.; First Nat. Bank, Cloverdale, Ind.; First Nat. Bank, Leslie, Ark. ; 
Fishers Nat. Bank, Fishers, Ind.; Ravenswood Nat. Bank, Ravenswood, IIl.; Sonora 
Nat. Bank, Sonora, Cal.; First Nat. Bank, Decatur, Tex.; First Nat. Bank, Tren- 
ton, Tenn. 

National City Bank, Chicago, for First Nat. Bank, Bloomfield, Neb.; First 
Nat. Bank, Baltimore, Md.; First Nat. Bank, Springfield, 8. D.; National Bank of 
Commerce, St. Paul, Minn. 

Fort Dearborn National Bank, Chicago, for Security Nat. Bank, Jackson, 
Tenn.; Second Nat. Bank, Beloit, Wis. 

Corn Exchange National Bank, Chicago, for National Copper Bank, Salt Lake 
City, Utah. ; 

Girard National Bank, Philadelphia, for First Nat. Bank, Marysville, Pa. 

Philadelphia National Bank, Philadelphia, for Union National Bank, Mahanoy 
City, Pa. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Sparkill, N. Y. 

Mechanics-American National Bank, St. Louis, for Central Stute Nat. Bank, 
Memphis, Tenn.; Citizens Nat. Bank, Sallisaw, Okla. 

Third National Bank, St. Louis, for First Nat. Bank, Canton, O.; First Nat. 
Bank, Selmer, Tenn.; Citizens Nat. Bank, Corinth, Miss. 

Mercantile National Bank, St Louis, for Union Stock Yards Nat. Bank, Union 
Stock Yards, Kans.; First Nat. Bank, Marshfield, Mo.; Old Nat. Bank, Spokane, 
Wash. ‘ 

Mellon National Bank, Pittsburgh, Farmers’ Nat. Bank, Somerset, Pa.; Home 
Nat. Bank, Union City, Pa.; First Nat. Bank, Beallsville, O.; First Nat. Bank, 
Avonmore, Pa.; First Nat. Bank, Brock wayville, Pa.; Heard Nat. Bank, Jackson- 
ville, Fla.; Citizens’ Nat. Bank, Wheeling, W. Va. 








BANK. 


Bank of N. Y. N. B. A... 
Bank of the Manhattan Co. 
Merchants’ National... .. 
Mechanics & Metals Nat.. 
Bank of America......... 


National City ... ....... 
Chemical National....... 
Merchants’ Exch. National 
Nat.Butchers & Drovers. . 
Greenwich 


American Exchange Nat. 
Nat. Bank of Commerce.. 
Saree 
Chatham & Phenix Nat... 
People’s 


Hanover National........ 
Citizen’s Central National 
National Nassau......... 
Market & Fulton Nat. ... 
Metropolitan Bank....... 


Corn Exchange ......... 
Importers & Traders Nat. 
National Park........... 
East River National...... 
Fourth National..... ... 


Second National......... 
First National... ....... 
Irving National.......... 
NIN 6 one's Sasele-< wisn 0.0 
N. Y. County National... 


German-American....... 
Chase National .......... 
Fifth Avenue............ 
German Exghange 
Germania 


Lincoln National 
Garfield National 
Fifth National .......... 
Bank of the Metropolis. . . 
West Side Bank 


Seaboard National 
Liberty National ........ 
N. Y. Produce Exchange. | 
State Bank 
Security Bank ........... 


Coal & Iron Nat’! Bank .. 
Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 


er eeeeee 





THE BANKING LAW JOURNAL 


COMPARATIVE NEW YORK BANK STATEMENT, 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending February 8, 1913, and February 7, 1914, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year : 


Loans and 
Discounts 
Average, 

1913. 


$21,500,000 
33,100,000 
21,011,000 
56,920,000 
24,898,000 


180,621,000 
28,787,000 
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Legal Net 
Deposits 
Average, 
1913. 


$18,912,000 
38,200,000 
21,378,000 
56,816,000 
24,212,000 
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Legal Net 
Deposits 
Average, 

1914. 


$20,775,000 
*70,300,000 
22,078,000 
56,465,000 
27,125,000 
186,050,000 
26,487,000 
6,900,006 
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The returns of the Trust Companies for February 7, 1914, will be found on page xvi. 
* Deposit of portion of proceeds of N. Y. State bond sale. 





6,819,000| 8. 





Deposits. 


Per Cent. 
of 


le wee 


7.3 


Sr 
s aAwMws: 


—_- 





6.1 


~~ um: 
‘~~ 00: 


5.4 


=m AO 10 . 
> ms ONGMO - 


— . . 
Sma ww Ne: 








